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®mteb States Court of Appeals 

| 

District of Columbia. 


No. 8951 


Henry J. Robb, Inc., A Corporation, 

Petitioner, 

vs. 

District of Columbia, 

Respondent. 

_ i 

On Petition for Review of Decision of the Board of 
Tax Appeals for the District of Columbia. 

BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

The petitioner is a corporation with its principal office 
in the District of Columbia. The Assessor of the District 
of Columbia assessed additional income taxes against peti¬ 
tioner for the year 1942. (D. C. Code §47-1529; §47-1531). 
Notice of such deficiency was dated September 3, 1943, 
and was paid by the petitioner on November 2, 1943 under 
protest in writing. The petitioner appealed from such 
assessment to the Board of Tax Appeals for the District 
of Columbia on December 1, 1943. (D. C. Code §47-2403). 
The decision of said Board was dated October 17, 1944. 
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The petitioner filed a petition for review by this Court of 
said decision on November 16,1944. (D. C. Code §47-2404). 
The transcript of record was filed. 

STATEMENT OF THE CASE 

Petitioner was organized under the laws of the State of 
Delaware in 1930 for the purpose of conducting a real 
estate brokerage and finance business. From the date of 
its organization it has engaged in the businesses of buying, 
selling and renting real estate owned by other persons, 
in return for which services it charged a commission; 
of making loans on notes secured by deeds of trust on real 
estate; of buying and selling notes secured by deeds of 
trust on real estate. Petitioner also bought and sold 
certain stocks and bonds and in 1942 sold some of the 
stock. 

In 1942, the year in question, petitioner received a gross 
income from the conduct of all of,its said businesses in 
the amount of $44,292.03, which included a profit on the 
sale of premises 2901 - 29th Street in the sum of $2,032.50 
and a profit on the sale of premises 6432 - 8th Street in 
the sum of $390.35, which was all of the real estate in the 
District of Columbia sold by petitioner in the year in 
question. (App. 31b) Both of said properties were ac¬ 
quired in 1936 by foreclosure on deeds of trust securing 
notes held by petitioner. 

In the period 1932 to 1936 inclusive, petitioner acquired 
a total of six pieces of improved real estate as a result 
of defaults in payment of indebtedness represented by 
notes held by it and secured by second deeds of trust 
thereon. Five of said acquisitions resulted from the peti¬ 
tioner’s buying the properties in at the foreclosure sales 
and in the case of the sixth the owner conveyed the 
property to the petitioner in satisfaction of the debt, 
thereby rendering formal foreclosure unnecessary. Peti- 
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tioner sold all of the said properties so acquired over a 
period of six years, to-wit, 1937 through 1942 inclusive. 
(App. 31a) 


From the date of its organization in 1930 through and 
including 1942, petitioner has purchased only two, pieces 
of real estate in the open market; in other words,! it has 
bought only two pieces of real estate in any manner other 
than by foreclosure on deeds of trust securing notes held 
by it, over a period of thirteen years. (App. 31a). j 


Petitioner purchased certain bonds and stocks in 1930 
and in 1932 sold certain of these stocks and bonds. In 
1942 it sold 100 shares of Grocery Store Products Inc., at 
a loss of $2,821.31. (App. 31). 


STATUTES INVOLVED 

(a) No gain or loss from the sale or exchange of a 
capital asset shall be recognized in the computation of net 
income under this statute. For the purpose of this chapter, 
“capital assets” means property held by the taxpayer for 
more than two years (wdiether or not connected with his 
trade or business) but does not include * * * property held 
by the taxpayer primarily for sale to customers in the 
ordinary course of his trade or business. (Act of July 26, 
1939, 15 Stat. 1091, ch. 367, Title II, sec. 6; D. C. Code 
§47-1506). ' 


STATEMENT OF POINTS 

The only points involved are: 

(1) Whether the profits from the sale of real estate 
sold in 1942 were gains from the sale of capital assets and 
therefore not taxable, or whether such profits were from 
the sale of property held primarily for sale to customers 
in the ordinary course of business and taxable as ordinary 
income; and 

(2) WIiether the loss from the sale of the stock was 
a loss from the sale of a capital asset and therefore not 


i 
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deductible, or whether such loss was from the sale of 
property held primarily for sale to customers in the 
ordinary course of business and therefore deductible as 
an ordinary loss. 

SUMMARY OF ARGUMENT 

Petitioner is a brokerage and finance corporation en¬ 
gaged in the business of buying, selling, and renting real 
estate owned by other persons, in return for which ser¬ 
vice it charges commission; of buying and selling notes 
secured by real estate; of loaning money on real estate; 
and of insurance brokerage. Petitioner has not been en¬ 
gaged in the business of buying and selling real estate 
for itself.. A broker engaged in the business of buying 
and selling real estate for its clients is not engaged in 
the business of buying and selling real estate for itself, 
unless it also buys and sells real estate with its own funds 
and for its owm account, and six single sales of real estate 
spread over a period of thirteen years does not consti¬ 
tute doing business. 

The six pieces of real estate of the petitioner sold by 
the petitioner in the District of Columbia over a period 
of thirteen years were held by petitioner for more than 
tw’o years and were sold because it w^as not advantageous 
to hold them. Therefore said properties were capital 
assets and were not held primarily for sale to customers 
in the ordinary course of petitioner’s business. 

The said shares of stock sold in 1942 w~ere held for sale 
by petitioner primarily for sale to customers in the ordi¬ 
nary course of its trade or business and therefore w T ere 
not capital assets. 

ARGUMENT 

The Assessor held the sales of real estate in 1942 to be 
sales of property held primarily for sale to customers in 
the ordinary course of business and taxable as ordinary 
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income; the Board of Tax Appeals affirmed this holding. 
The Board cited as authority for its decision the case of 
Real Estate Mortgage and Guaranty Corporation vs. 
District of Columbia, D. C. B. T. A. No. 713, affirmed 78 
U. S. App. D. C. 390, 141 Fed. (2d) 361; and the Hercules 
Motors Corporation case, 40 B. T. A. 999, 1001. 

In the Real Estate Mortgage and Guaranty Corporation 
case, supra, the petitioner was a rental investment corpor¬ 
ation which had never been engaged in the business of 
buying and selling real estate, but which had over a period 
of years sold a few properties which it had previously 
acquired by foreclosure in protecting investments made by 
it in notes secured by deeds of trust and mortgages on 
real estate. The Court held that the properties were held 
primarily for sale to customers in the ordinary course 
of petitioner’s business. The decision in this case was 
based upon two authorities: (1) A General Counsel’s 
Memorandum construing Sec. 117(b) of the Revenue Acts 
of 1934 and 1936 (G. C. M. 21497, Cum. Bull. 1939—2, p. 
187) and (2) a decision of the Board of Tax Appeals, now 
the Tax Court of the United States, in the Hercules Motors 
Corporation case, 40 B. T. A. 999, the General Counsel’s 
Memorandum states: 

“A bank, mortgage finance company, or a building 
and loan association which is offering for sale parcels 
of real estate on which it has been compelled to 
foreclose is holding property ‘primarily for sale to 
customers in the ordinary course of * * * trade or 
business’ within the provisions of section 117(b) of 
the Revenue Acts of 1934 and 1936, and the gains or 
losses incurred in such sales are to be treated as 
ordinary gains or losses and not as capital! gains 
or losses.” 

j 

The Hercules Motors Corporation case, supra, quotes 
with approval this General Counsel’s Memorandum but 
that case involved trade acceptances which an automobile 

i 
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dealer was forced to accept as part of its regular course 
of dealing in selling automobiles. 

In the case of the Kanawha Valley Bank v. Commissioner 
of Internal Revenue, in the Tax Court of the United States, 
Docket No. 3029, promulgated October 31, 1944, the Gen¬ 
eral Counsel’s Memorandum, supra, is reversed. In the 
Kanawha Valley Bank case, the petitioner was a corpor¬ 
ation engaged in the banking business at Charlestown, 
West Virginia. 

During the calendar year 1940 petitioner sold three 
parcels of real estate, two of which it acquired within 
that year and the third in the year previous, all acquisitions 
being by foreclosure of liens obtained in connection with 
regular loan transactions in the carrying on of its usual 
banking business. On two of the sales petitioner realized 
a profit and on the third a loss. On its returns petitioner 
treated these transactions as sales of capital assets giving 
rise to short term loss or gain. 

Petitioner is not permitted under the laws of West 
Virginia to carry on a real estate business and is required 
in such cases as those mentioned above, to dispose of such 
real estate wfithin a period of five years. As a result of 
this requirement, it has been petitioner’s established prac¬ 
tice to immediately list for sale with a subsidiary corpor¬ 
ation engaged in the real estate business any real estate 
to which it takes title as a result of efforts to collect upon 
its loans. 

In determining the deficiency for 1940, respondent has 
treated the gains and loss from the disposition of these 
three parcels of real estate as ordinary gain or loss. 

“OPINION. 

“LEECH, Judge : The issue is whether or not the par¬ 
cels of real estate * * * acquired by petitioner, under the 
circumstances set out in our findings of fact, constituted 
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capital assets within the purview of section 117(a)(1) of 
the Internal Revenue Code, 1939 edition. 1 

“There is no doubt that in each instance these assets 
constituted ‘property held by the taxpayer.’ Respondent 
does not contend that they constituted ‘stock in trade’ or 
‘property of a kind which would properly be included in 
the inventory of the taxpayer if on hand at the close of 
the taxable year.’ His contention is that they constituted 
‘property held by the taxpayer primarily for sale to 

customers in the ordinarv course of his trade or business.’ 

• 

“With respect to the three parcels of real estate in¬ 
volved, respondent relies on G. C. M. 21497, C. B. 1939— 
2, p. 187, which holds that in all cases parcels of real estate 
acquired by a bank by foreclosure must be considered as 
held by it primarily for sale to customers in the ordinary 
course of trade or business and that the gains and losses 
resulting from its dispositions are ordinary in character. 
We think, however, that the reasoning upon which the 
announced rule is predicated cannot be reconciled with our 
view expressed in Thompson Lumber Company, 43 B. T. A. 
726. We held there that a taxpayer corporation whose 
principal business was furnishing lumber and building 
material and which took over, either by foreclosure or 
voluntary conveyance various properties representing the 
security pledged for unpaid accounts, even though its 
charter permitted it to legally carry on a real estate 
business, vras not by reason of such acquisitions to be 
considered as carrying on such a business and th^t the 

*SEC. 117. CAPITAL GAINS AND LOSSES. 

! 

(a) Definitions.—As used in this chapter— 

(1) CAPITAL ASSETS. The term “capital assets” means prop¬ 
erty held by the taxpayer (whether or not connected with his trade 
or business) but does not include stock in trade of the taxpayer or 
other property of a kind which would properly be included in the in¬ 
ventory of a taxpayer if on hand at the close of the taxable year, 
or property held by the taxpayer primarily for sale to customers in 
the ordinary course of his trade or business, or property, used in the 
trade or business, of a character which is subject to the allowance for 
depreciation provided in section 23 (1). 


i 

i 
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gains and losses realized upon the disposition of these 
properties were capital in character. 

“In the present case the facts support more forceably 
than the facts in Thompson Lumber Company, supra, the 
conclusion that the parcels of real estate were capital 
assets. In the latter case there were a number of proper¬ 
ties involved, w’hile here w T e have only three instances of 
acquisition and sale in the two years presented. Cf . Ehrman 
v. Commissioner, 120 Fed. (2d) 607; Snell v. Commissioner, 
97 Fed. (2d) 891. In Thompson Lumber Company, supra, 
the taxpayer was legally empowered under its charter to 
carry on a real estate business, while in this case the 
petitioner is precluded by Section 3128 of the West Virginia 
Code of 1937, from engaging in such business. That 
statute permits the acquisition of real estate by a banking 
institution only for use as its offices or such as is acquired 
as an incident of the satisfaction of debts, and properties 
acquired in the latter case are required by the statute to 
be disposed of at the earliest practicable date. 

“We think it unreasonable to conclude that petitioner, 
forbidden by state law to carry on a real estate business, 
was actually engaged in that business and selling real 
estate to customers in the regular course thereof, merely 
because it had acquired and sold three parcels of real 
estate over a period of two years, the transactions in each 
instance being an incident to the collection or recovery 
of money loaned by it in the transaction of its regular 
banking business. We think that the three parcels of real 
estate here involved were capital assets in petitioner’s 
hands within the purview of section 117(a)(1), supra, 
Thompson Lumber Company, supra. 77 • • • 

In the case at bar the taxpayer corporation is pro¬ 
hibited by law from engaging in the business of buying, 
selling, or dealing in real estate by Title 29 Section 201 of 
the D. C. Code, 1940 Edition, which provides as follows: 
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“• * * That nothing herein contained shall be held to 
authorize the organization of corporations to buyj sell, or 
deal in real estate, except corporations to transact the 
business ordinarily carried on by real estate agents or 
brokers.”; and the case of Hite v. Richmond Park Improve¬ 
ment Company, 47 App. D. C. 518 which holds that “A 
foreign corporation will not be accorded greater rights 
than are enjoyed by domestic corporations. * * (Groo 
v. Norman & Robinson, 42 App. D. C. 387) 

A few loan transactions such as a few sales of real 
estate as in the case at bar which are of different character 
from the ordinary business conducted by the taxpayer, 
to-wit, a brokerage business, do not constitute doling busi¬ 
ness. 

During the period of thirteen years from 1930 through 
1942 inclusive, the taxpayer sold a total of six pieces of 
real estate all of which had been acquired by foreclosure 
on deeds of trust securing notes held by the taxpayer. 
(App. 31a). i 

The real estate sold by the petitioner in the case at bar 
was not held primarily for sale, as they were held and 
rented for a number of years. The profit which petitioner 
derived from the sale of said real estate is a capital gain 
even if the petitioner was engaged in the real estate 
business. 

[Ashton C. Jones, Jr., et al., v. Commissioner, Docket Nos. 
110373 and 110374 of the Tax Court of the United States, 
entered March 22, 1943. (CCH Dec. 13,080 (M))]. 

In the case of Ashton C. Jones, Jr., et al., v. Commis¬ 
sioner, supra, the facts were as follows: 

“Jack R. Jones and Ashton C. Jones, Jr., are brothers. 
For convenience they will hereafter be referred to as 
‘petitioners.’ Helen M. Jones is the wife of Jack R. 
Jones. In 1937 petitioners entered into an oral joint 
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venture or partnership designated as Jones and Jones. 
For the year in question, the partnership and the indi¬ 
viduals kept their books and made their Federal income 
tax returns, which were filed with the collector of internal 
revenue at Richmond, Virginia, on a cash basis. 

“The property which was the original subject matter 
of the joint venture or partnership was improved real 
property located on North Wilson Boulevard in Arlington 
County, Virginia. Each brother contributed equal parcels 
of land, on each of which was a house. Jack had acquired 
his by a gift from his father and Ashton had purchased 
his from his father. The total area of these adjoining 
properties was 27,741 square feet. In the same year the 
partnership borrowed $5,000 from the First National Bank 
of Alexandria, Virginia, which it used to purchase an 
adjoining piece of property consisting of several lots and 
improved with a house. These three properties were 
rented during the period 1937 to the date of their dis¬ 
position in 1939. The foregoing transactions were the only 
ones involving the acquisition or sale of real estate by the 
partnership during 1937. 

‘ ‘ In 1938 the partnership acquired a two-thirds undivided 
interest in property on North Glebe Road in Arlington, 
and the partnership sold one of the houses and 10,198 
square feet of the North Wilson Boulevard property. These 
were the only transactions of the partnership involving 
the purchase or sale of real estate in 1938. 

“In 1939 the partnership acquired the remaining one- 
third interest in the Glebe Road property. This had been 
improved with a store which was rented in that year. In 
1939 the partnership sold 3,064 square feet and 3,885 square 
feet of the North Wilson Boulevard property. The selling 
price of the former was $3,064 resulting in a gain of 
$1,871.52. The selling price of the latter was $3,885, 
resulting in a gain of $2,228.23. Also in 1939 the partner¬ 
ship acquired a lot in Lee Heights for $584.62. The fore- 
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going were the only transactions of the partnership in 1939 
involving sale or acquisition of real estate. 

“During the years 1937 to 1939, inclusive, Jack and 
Ashton were full-time employees on a salary basis of the 
firm of George H. Rucker Company of which their father 
was a principal member. The partnership did not main¬ 
tain any separate offices to conduct its transactions. • • • 
They both held licenses as real estate salesmen; Geo. H. 
Rucker Co. had a broker’s license. 

“The Geo. H. Rucker Co. was engaged in the business 
of real estate, loans, and insurance. Ashton and Jack 
devoted practically all of their working time to the Rucker 
Company. The partnership took but little time; its books 
were kept by Ashton in the evening and on Sunday after¬ 
noons. ! 

“One of the three properties acquired by the partner¬ 
ship in 1937 was corner property and had a frontage on 
a proposed Fairfax Drive as well as on Wilson Boulevard. 
The other properties had a rear ‘frontage’ on the pro¬ 
posed Fairfax Drive. The purchase of the adjoining 
property with the $5,000 loan in 1937 gave the partner¬ 
ship the entire block of property, with the exception of 
one corner which could not be acquired. At the time of 
acquisition petitioners thought that the location was a 
‘key’ one with great possibilities for future value and 
income production; that it was good property for a long¬ 
term investment; that Fairfax Drive would be improved, 
and that its improvement would result in a sharp rise in 
value of the properties in question; that the business area 
of Clarendon was moving in the direction of the property; 
that it was a bit too early to do so, but that they could build 
stores on the property and keep it for investment; that 
they might obtain their future financial independence by 
renting such stores and building up the assets of the 
partnership. The primary purpose in acquiring the three 
adjoining properties in 1937 was for investment. 
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“The sale of part of the Wilson Boulevard property in 
193S was made after a broker approached petitioners. 
Petitioners had not actively tried to sell the property. 
They never made active efforts to sell any of the partner¬ 
ship property' or discussed its sale. It was represented that 
stores would be built. 

“The sale in question was in 1939 and was of parts 
of the Wilson Boulevard property. It was also the result 
of offers presented by the purchaser, and it was also 
represented that a store would be constructed on the 
property, which petitioners thought would be to their ad¬ 
vantage. No provision covering the construction of a store 
was put into the contract. Petitioners were satisfied to 
sell without obligating the purchaser to build stores. They 
took his statement in good faith, knowing that the pur¬ 
chaser might change his mind or be prevented from build¬ 
ing. Petitioner’s reason for making the sale was the 
partnership’s need of money to hold the rest of its proper¬ 
ty, and the above-mentioned representation that a store 
would be built. In 1941 the purchaser of one of the parcels 
built some stores on the property. No stores "were built by 
the other purchaser. 

“Petitioners foresaw as early as 1937 that they would 
probably need additional funds. They knew that they 
could have obtained whatever money was necessary to 
finance the property from their father. They were not 
at the point of losing the property in 1939 and they could 
have carried it. 

“The partnership was motivated in selling the property 
sold in 1939 because of the price offered. They would 
have sold it from the beginning if they had been offered 
a sufficiently attractive price. The receipt of the offer in 
1939 was not particularly surprising. 

“The partnership in 1941 built a store on their remain¬ 
ing Wilson Boulevard property at a cost of about $190,000 
which they leased to Sears, Roebuck for 15 years. 
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“The partnership return for 1939 shows income of 
$186.34 from interest and $3,457.16 from rents; and de¬ 
ductions for taxes, interest, repairs, depreciation and other 
deductions aggregating $3,213.33, resulting in ordinary 
net income of $430.17. 

! 

“On their respective returns petitioners reported the 
gain on the sale of property in 1939 as capital gain. 
Respondent, in determining the deficiency, treated it as 
ordinary gain. 

“OPINION. 

! 

“The profit which petitioners derived from the sale of 
real estate is a capital gain within the meaning of section 
117(a), Internal Revenue Code, even though they were 
engaged in the real estate business, if the property in 
question was not held primarily for sale. In the light of 
the record it might be difficult to hold that petitioners 
through their partnership were not engaged in the real 
estate business. They pooled their interests in a common 
venture with the purpose of making profits, and filed a 
partnership return of the income so received. Ii^ that 
return, the line opposite “Business or Profession’’ is left 
blank, but if it had been filled in, it is difficult to see how 
anything other than ‘real estate’ or some similar term 
would properly be employed. And the testimony shows that 
their purpose was to build up the enterprise to that aside 
from any other interests it might be the source of their 
future financial independence. 

“As the case is presented, however, we do not reach 
that question for respondent concedes in his brief that 
‘the testimony shows that the primary purpose of: peti¬ 
tioners in acquiring this property may have been for 
investment.’ It is not clear whether the word ‘primary’ is 
intended to mean ‘original’ or ‘principal’ but at any rate it 
is the word the statute employs. The sole argument on this 
branch of the case is that notwithstanding such a ‘primary 
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purpose’ there was a subsequent change in the motivation 
with respect to the property which was sold. 

“We may accept the assertion that since the legislation 
uses the term ‘held’ it is material to ascertain the intention 
governing the parties in their continued ownership, as well 
as in the original purchase. Richards v. Commissioner, 
(C. C. A., 9th Cir.) 81 Fed. (2) 369, (36-1 USTC Para. 
9092.) But there is no evidence here save the sale itself 
which indicates a change in the attitude of the owners or 
their purpose in holding the property. No efforts were 
made at any time to sell the property or list it for sale. 
Its sale was not discussed. Apparently, no price was set. 
The initiative came from the prospective buyer, and we 
think it may fairly be said that, as far as the record goes, 
it was his intention to purchase, rather than that of peti¬ 
tioners to sell, which resulted in the ultimate sale. And 
the mere fact of sale cannot be sufficient to demonstrate 
the purpose of the prior holding, for if this were so, there 
never could be a sale of a capital asset by a business 
enterprise. Once it is conceded that the primary purpose 
was to hold the property for investment the record requires 
the conclusion that the situation was no different when it 
was sold. 

“Cases dealing with real estate subdivisions are clearly 
beside the mark. E. g. Neils Schultz, 44 B. T. A. 146 (Dec. 
11754) [appeal dismissed, per curiam, (C. C. A. 9th Cir.)] 
123 Fed. (2d) 1020. * * * Property involved in such activity 
is ordinarily held primarily for sale. The question then 
arises whether there is a sufficient frequency and continuity 
to constitute a business. In some instances that character¬ 
istic is found to be lacking and even where the primary 
intention to sell is inescapable, the property may yet be 
held to constitute a capital asset. E. g. Phipps, et al., 
Commissoner (C. C. A. 2nd Cir.), 54 Fed. (2d) 469, (1931 
CCH Para. 9665). Here we have the converse of that class 
of situation where even though the transaction occurred 
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in the operation of a business, the original and principal 
investment purpose precludes any finding that the property 
was held primarily for sale. Since the real estate in 
question falls within the statutory definition of capital 
assets, the profit resulting from its sale was properly 
reported as capital gain. 

“Decision will be entered under Rule 50.” 

If the decision of the Board of Tax Appeals for the 
District of Columbia in the case at bar is sustained, then 
the taxpayer is confronted with the following dilemma: 

i 

A Federal tax statute and a District of Columbia tax 
statute both of which have almost exactly the same language 
being interpreted by the Federal Courts in an exactly 
opposite manner, (Sec. 117(a)(1) Internal Revenue Code, 
1939 ed. supra) (D. C. Code §47-1506, supra) that is a sale 
of a piece of property by a brokerage firm, a bank, or a 
mortgage finance company which it owns would be con¬ 
strued by the District of Columbia Government as a sale 
in the ordinary course of its trade or business and would 
be construed as a sale of a capital asset by the Federal 
Government. j 

CONCLUSION I 

Petitioner respectfully submits that the properties sold 
by it in 1942 were capital assets, and the proceeds derived 
therefrom were not ordinary income subject to taxes under 
the District of Columbia Revenue Act of 1939, siipra; 
that the decision of the Board of Tax Appeals for the 
District of Columbia should be reversed and the tax in 
the amount of $160.60 for the year 1942 should be held 
to have been erroneously assessed against and collected 
from the petitioner. 


i 
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The said shares of stock sold in 1942 held for sale by 
petitioner primarily for sale to customers in the ordinary 
course of its trade or business and therefore were not 
capital assets. 

Joseph FitzGerald, Jr., 
Attorney for Petitioner. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


BRIEF FOR RESPONDENT 


HENRY J. ROBB, INC., Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent. 


COUNTER-STATEMENT OF THE CASE 


Petitioner is authorized under its certificate of incorporation 
to purchase, sell, lease, exchange, and manage real estate, 
either as principal or as agent (App. 32). It has a license as a 
real estate broker and its salesmen have real estate salesmen’s 
licenses (App. 23). 
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As found by the Board of Tax Appeals (App. 3, 4), and as 
disclosed by the record, from the time of its incorporation in 
1930 (App. 28) to and including the tax year involved (1942), 
•the petitioner was engaged in the businesses of making loans 
on notes secured by deeds of trust on real estate; purchasing 
notes secured by deeds of trust; negotiating the placing of 
insurance; selling real estate on commission; collecting rent 
as agent; buying and selling real estate for its own account 
(App. 12-15, 21, 31(a), 31(b), 38, 39, 40); and the ownership 
and management of real estate for its own account (App. 16, 
17, 18, 31(a)). It had been an approved mortgagee for FHA 
loans for at least four years (App. 22). 

During the period from 1930 to 1938, inclusive, petitioner 
acquired nine pieces of real estate, eight of which are located 
in the District of Columbia, and one of which is located in 
New York. Seven of such pieces of real estate were improved 
(six of them in the District of Columbia) and two were 
unimproved. The two unimproved pieces are located in 
the District of Columbia and each w-as purchased by 
petitioner for the purpose of erecting two houses thereon for 
the purpose of sale. All seven of the improved pieces were 
acquired by petitioner as the result of default in payment of 
indebtedness represented by promissory notes held by it 
and secured by second deeds of trust on such real estate. 
Of the six pieces of improved real estate acquired by the peti¬ 
tioner during this period, five w*ere acquired by petitioner buy¬ 
ing the property in at foreclosure sale, and the sixth was 
conveyed to petitioner by the owners of the equity in satis¬ 
faction of the debt, thereby rendering formal foreclosure un¬ 
necessary (App. 31(a)). The six improved pieces of real 
estate located in the District of Columbia which were acquired 
by the petitioner during said period were premises 6432 8th 
Street, 6322 7th Street, 527 Sheridan Street, 710 Sheridan 
Street, 730 Somerset Place, and 2901 29th Street, N. W. (App. 
31(a)). /. : v 

Petitioner sold all nine pieces of real property during the 
period 1935 to 1942, inclusive, and made a profit on eight 



of such sales, and made no profit and suffered no loss on, the 
sale of the ninth (710 Sheridan Street). During this period 
petitioner’s gross profit from the sale of said properties was 
$8,502.52 (App. 31(a)), and its gross profits from the sale 
of all real estate was $8,919.65 (App. 31(b)). During this sjame 
period of time petitioner’s gross income from commissions on 
rents, loans, sales, collections, insurance, etc., was $46,177-65; 
from discounts earned on notes receivable, $8,853.33; from 
dividends, $4,926.46; from interest on second trust notes, 
$10,348.43; from interest on first trust notes, $17,062.50; from 
its trust loan department, $10,931.13; from recovery of bad 
debts, $116.28; from miscellaneous sources, $3,436.61; from 
rent received from premises at Warder Street and Manor 
Place, N. W., Washington, D. C., $108,956.48; and from rent 
received from all other real estate, $43,149.90. The foregping 
is all the income received by petitioner during said period 
(App. 31(b)). i 

The two properties located in the District of Columbia 
which were sold by the. petitioner in 1942 were premises (j>432 
8th Street, and premises 2901 29th Street, both of which were 
acquired by the petitioner in 1936 (App. 31(a)). Petitioner 
received a rental income from premises 6432 8th Street from 
the time of the acquisition by it of such premises through the 
year in which it sold said premises. Petitioner received the 
rental income from premises 2901 29th Street for each year 
from 1937, through the year in which said prefnises were sold 
by the petitioner (App. 31(b)). 

During the period from its incorporation in 1930 through 
1942, the petitioner acquired six pieces of real property in ad¬ 
dition to the nine heretofore mentioned. Five of the six pieces 
were purchased by it during the period 1930 through 1941, 
inclusive. One of such pieces was purchased in 1929 prior to 
incorporation of the petitioner (App. 31(a)), presumably by 
Henry J. Robb who turned it over to petitioner upon in¬ 
corporation in 1930 (App. 28, 29). Five of the six pieces of 
property are located in the District of Columbia and are said 



to have been purchased for “investment” purposes, and the 
other, located in Bethesda, Maryland, was purchased by the 
petitioner “on a speculative basis”. Petitioner still owned all 
six pieces in 1942 (App. 31 (a)). 

Petitioner has also built some aparments and houses (App. 
25, 31(a)). It sold the houses (App. 31 (a')), and rents the 
apartments (App. 31 (b)). 

Upon its incorporation, petitioner acquired certain stocks 
and bonds from Henry J. Robb (App. 28, 42), who has been 
its president and principal officer since its incorporation-(App. 
11 , 12 ). 

In 1932 petitioner sold certain of said stocks and bonds at 
a loss of $3,397.65 (App. 41). In 1942, it sold some of the 
stock (100 shares of Grocery Store Products, Inc.), which said 
Henry J. Robb had acquired in 1929 and which the petitioner 
had taken over upon its incorporation in 1930 (App. 28) at a 
reported loss to it of $2,821.31 (App. 23, 24, 31). With the 
exception of the sales in 1932 and 1942, the petitioner did 
not sell any stock from the time of its incorporation in 1930 
through the tax year here involved, 1942 (App. 42). 

_ In its District of Columbia income tax return for 1942 
(Schedule D-2) petitioner reported the gains, from the sales 
made in 1942 of the two properties located in the District of 
Columbia and the gain made from the sale of the property 
located in New York as being gains from the sale of capital 
assets, and in the same schedule it reported the claimed loss of 
$2,821.31 from the sale of the stock aforesaid as being a loss 
from the sale of a capital asset (App. 31). The Assessor of 
the District of Columbia refused to hold that the gains from 
the sale of the real estate located in the District of Columbia 
were gains from the sale of capital assets and taxed the gains 
from such sales as ordinary income, and the Assessor held the 
claimed loss on the sale of the stock aforesaid to be a loss from 
the sale of a capital asset and therefore not properly deductible 
in computing petitioner’s net income (App. 2). From the as¬ 
sessment made by the Assessor, the petitioner appealed to the 



Board of Tax Appeals for the District of Columbia (App. 2, 3). 

From the evidence adduced at the trial, the Board of Tax 
Appeals found as a fact that the real estate in the District of 
Columbia which was sold by the petitioner in 1942 was held 
by the petitioner primarily for sale to customers in the or¬ 
dinary course of its business (App. 5), and concluded, as a 
matter of law, that the profits from such sales were taxable 
(App. 6). From such evidence the Board also found as a 
fact that the stock which the petitioner sold in 1942 was, held 
by the petitioner for more than two years and was not stock 
in trade or other property of a kind which would properly be 
included in the inventory of petitioner, if on hand at the close 
of the tax year and was not held by the petitioner primarily 
for sale to customers in the ordinary course of its business 
(App. 5), and concluded as a matter of law that the lo^s on 
the sale of such stock sold by the petitioner in 1942 wa^ not 
deductible from petitioner’s taxable income (App. 6). 

STATUTES INVOLVED j 

Section 6(b) of Title II of the District of Columbia Rev¬ 
enue Act of 1939, 53 Stat. 1091 (Section 47-1506, D. C. Code, 
1940), provides that: 

“Gains or losses from the sale or exchange of propn 
erty other than a capital asset shall be treated in the 
same manner as other income or deductible losses, 
and the basis for computing such gain or loss shall be 
the cost of such property or, if acquired by some 
means other than purchase, the fair market value 
thereof at the date of acquisition.” j 

Section 29(a) of Title II of the same Act, 43 Stat. 1100 
(Section 47-1529(-a), D. C. Code, 1940), provides that: 


“The assessor is hereby required to administer! 
the provisions of this title. The assessor shall pre^ 





6 


scribe forms identical with those utilized by the 
Federal Government, except to the extent required 
by differences between this title and its application 
and the Federal Act and its application. He shall 
apply as far as practicable the administrative and 
judicial interpretations of the Federal income-tax law 
so that computations of income for purposes of this 
title shall be, as nearly as practicable, identical with 
the calculations required for Federal income-tax pur¬ 
poses. As soon as practicable after the return is 
filed the assessor shall examine it and shall determine 
the correct amount of the tax.” 

SUMMARY OF ARGUMENT 

Petitioner is engaged in the real estate business, and the real 
estate sold in 1942 was held by it primarily for sale,, and was 
sold by petitioner to its customers in the ordinary course of its 
business, and, the gains derived from the sales thereof are taxable 
under Section 6(b) supra. 

Petitioner has not engaged in the business of selling shares of 
stock. The shares of stock sold by it in 1942 were held by it for 
more than two years and were not held by petitioner primarily 
for sale to its customers in the ordinary course of its business. 
Such shares were not stock in trade or property of a kind which 
would properly be included in the inventory of petitioner at the 
close of the tax year. The loss sustained by petitioner from the 
sale of the shares of stock was, as reported by petitioner in its 
District of Columbia income tax return for 1942, a loss on the 
sale of a .capital asset, and under Sec. 6(a), supra, not to be 
recognized in the computation of petitioner’s net income. 

The questions of whether the real estate and the shares of 
stock involved were held by the petitioner primarily for sale to its 
customers in the ordinary course of its trade or business are 
questions of fact. The Board’s findings of fact on such questions 
are .supported by substantial evidence and are not clearly wrong, 
and therefore should not be disturbed. 



•ARGUMENT 


Real Estate 

During the period 1930 to 1942, inclusive, the petitioner 
acquired fifteen pieces of real property. Thirteen of kuch 
properties were located in the District of Columbia. Eight of 
the fifteen properties were acquired by purchase. Through the 
year 1942, nine of the fifteen properties had been sold by the 
petitioner—one in 1935, two in 1937, two in 1938, one in 
1941, and three in 1942. 

Petitioner’s gross profit from its sale of real property dur¬ 
ing the period 1935 through 1942 exceeded its gross income 
from discounts earned on notes receivable, its gross income 
from dividends, and its gross income from miscellaneous 
sources. Its gross profit from such sales approximated its gross 
income from second trust notes and from its trust loan de¬ 
partment. Since petitioner’s gross income from commissions 
on rents, collections, loans, sales, etc., have been reported in a 
lump sum and have not been segregated, it is impossible from 
the record to ascertain whether its gross profit from the sale 
of property was more or less than its gross income from! any 
one of said sources. Petitioner’s largest single source of in¬ 
come during the period 1935 to 1942, inclusive, was its rental 
income from the premises at Warder Street and Manor Place, 
N. W. Its total rental income from real estate was more 
than half of its total income for said period. 

The plain fact is that the petitioner has been engaged in a 
general real estate business as principal, agent and broker, 
in practically every conceivable aspect of such a businessL It 
has bought and sold as principal and as agent. It has acted 
as rental agent, and it has received rents as principal. It has 
arranged for the placing of insurance upon real estate. It has 
made loans and taken back promissory notes secured by deeds 
of trust on real estate. It has built houses and apartments. 
It is an approved FHA mortgagee. It has bought real estate 
for investment and for speculative purposes. 



In affirming the action of the Assessor, the Board found as a 
fact that the real estate sold by-the petitioner in 1942 was 
held by the petitioner primarily for sale to its customers in the 
ordinary course of its business. There appears to be no doubt 
that such a finding is properly one of fact. Dobson v. Com¬ 
missioner, 321 U. S. 231; Real Estate Mortgage & Guaranty 
Cory. v. Dist. of Col., 78 U. S. App. D. C. 390, 141 F. (2d) 361- 
See also Neils Schultz, 44 B. T. A. 146; Julius Goodman, 40 
B. T. A. 22, and A. R. Calvelli, 43 B. T- A. 6, wherein the 
United States Board of Tax Appeals (now Tax Court of the 
United States) in dealing with the question here presented 
included in its facts a finding that the property was held by 
the taxpayer for sale to customers in the ordinary course of 
its trade or business. 

The phrase “property held by the taxpayer primarily for 
sale in the course of his trade or business”, excluding such 
property from the definition of “capitabassets”, first appeared 
in Federal income tax law in the Revenue Act of 1924. 1 2 The 
phrase was amended in 1934 by adding thereto the words 
“to customers’’ and “ordinary”.- The pertinent words of Sec¬ 
tion 6(a) of the District Act, supra, are identical with those 
in the 1934 Federal Act. 3 The definition of “capital assets” in 
the Federal law was again amended in 1938 to exclude there¬ 
from, in addition to property covered by the phrase in ques¬ 
tion, “property, used in the trade or business, of a character 
which is subject to the allowance for depreciation provided 
in section 23(l)”. 4 Insofar as here pertinent, said Section 
23(1) provided for the deduction, in computing net income, 
“of a reasonable allowance for the exhaustion, wear and tear 
of property used in the trade or business, * * *”. 5 Thus, as 
amended, the definition of “capital assets” excluded business 

1 Section 20S(a), Revenue Act of 1924, 43 Stat. 262-263. 

2 See Section 117(b), Revenue Act of 1934 , 48 Stat. 714. 

3 There was no provision in the definition of “capital assets” contained in the 
1934 Federal Act as to length of time the property had to be held to come 
within the definition. 

4 Section 117(a)(1), Revenue Act of 193S, 52 Stat. 500. 
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buildings but not land, 6 since, of course, the land is not de¬ 
preciable property. The definition of “capital assets”: was 
again amended in 1942, effective for taxable years beginning 
after December 31, 1941, by excluding therefrom “real prop¬ 
erty used in the trade or business of the taxpayer”. 7 Said 
Section 23(1) was also amended in 1942 (retroactively effec¬ 
tive for taxable years beginning after December 31, 193S) to 
provide for an allowance for depreciation “of property held 
for the production of income” in addition to that allowed on 
“property used in the trade or business”.* The provisions of 
Federal income tax law relating to sales of real estate used in 
a trade or business were amended by Section lol(j) of the 
Federal Revenue Act of 1942. 9 The effect of the amendments 
of 1942 is explained by Mertens 10 in the following manner: 


“The Revenue Act of 1942 made important changes 
in the law relating to sales and exchanges and in-j 
voluntary conversions of real estate used in a trade 
or business. Under the law as amended by the 1942; 
Act real estate properties, both land and improve¬ 
ments, held for more than six months are treated as: 
ordinary business assets and not capital assets, sub-i 
ject to the capital gain and loss provisions. How-j 
ever upon the sale of such assets, if there is a gain, it 
will be treated as a capital gain with the limitations; 
applying to the taxation of capital' gains; but if; 
there is a loss, it may be taken in full as an ordinary! 
loss against other income. This rule is also made; 
applicable in the same manner to depreciable assets 
used in the trade or business and to gains or losses 
upon the involuntary conversion of property used in 
’the trade or business.” 


« See 452 CCH. Par. 865.19. ' j 

7 Section 151(a), Revenue Act of'1942, 56 Stat. 846, U. S. C., Supp. Ill, Title 
26, Sec. 117(a)(1). 

8 Section 121(c), Revenue Act of 1942, 56 Stat. 819, U. S. C., Supp. Ill, Title 
26, Sec! 23(1). 

9 56 Stat. 79S, 846. U. S. C., Supp. Ill, Title 26, Sec. 117(j). 

10 Mertens, Law of Federal Income Taxation, Vol. 3, Section 22.11a, p^ 120, 
1944 Supp. 



It should be pointed out that under Federal income tax laws 
all gains from the sale or exchange of property are subject to 
taxation whether the property sold be “capital assets” or not, 
while under Section 6(b) of the District Act, supra, gains and 
losses from the sale of “capital assets” are not to be recognized 
in computing a taxpayer’s net income under the District Act. 

Generally speaking, gains or losses from sales of real prop¬ 
erty by dealers in real estate have been held to be taxable as 
ordinary income and not‘as capital gains or losses under 
Federal law. Richards v. Commissioner, (1926 and 1928 
Acts), (CCA-9), 81 F. (2d) 369; Ehrman v. Commissioner, 
(1934 Act), (CCA-9), 120 F. (2d) 607, cert. den. 314 U. S. 
668; Gruver v. Commissioner, (1938 Act), (CCA-4), 142 F. 
(2d) 363; Fackler v. Commissioner, (CCA-6), 133 F. (2d) 
509; Welch v. Solomon, (CCA-9), 99 F. (2d) 41; Harr v. Mac- 
Laughlin, (D. C., E. D., Pa., 1936), 15 F. Supp. 1004; Neils 
Shultz, Julius Goodman, A. R. Calvelli, supra; Charles H. 
Black, 45 B. T. A. 204; James Lewis Caldwell McFaddin, 
2 T. C. 395. See aso 452 CCH, 865.20 et seq. and cases 
therein cited, and Mertens, Law of Federal Income Taxa¬ 
tion, V. 3, Sections 22.08 and 22.23, and same sections in 
1944 pocket supplement and March 1945 quarterly issue, and 
cases therein cited. The original purpose for which the tax¬ 
payer acquired the property is not controlling on the ques¬ 
tion of whether the property was held primarily for sale. 
Ehrman v. Commissioner, supra; J. O. Chapman, (May 20. 
1944) T. C. Dec., CCH, 14005(M); Alexander Weil, (June 
3, 1944) T. C. Dec., CCH, 13973(M). And the extent of the 
taxpayer’s operations in the real estate business is likewise not 
controlling. Amelie M. Staff v. Commissioner, (Oct. 31, 
1944), T. C. Dec., CCH, 14216(M). 

Under Section 6(a) of the District Act, supra, there were 
only two facts relevant to the question of the petitioner’s 
liability for tax on the gains from the sales in question. 
The first fact, i.e., the length of time the taxpayer held 
the property, was admitted to have been over two years. 
Thus, the Board had only a single question of fact to deter- 


mine in this case, and that was whether the property sold was 
held primarily for sale to customers in the ordinary course of 
business. In arriving at its decision in the case at bar, the 
Board, in its opinion, very logically reasoned that foreclosure 
is not an abnormal or wholly unanticipated step in the liqui¬ 
dation of a debt secured by deeds of trust on real estate and 
that the next step of the creditor, in logical sequence, after 
acquisition of property as a result of foreclosure, is to dispose 
of the property and realize money for further investment in 
similar obligations, thus making the holding of the property 
for resale one of the steps in the course of the business of the 
lender. See Harr v. MacLaughlin, supra. 

In its brief, the petitioner relies on the opinion of Judge 
Leech (which was apparently not reviewed by the Tax Court) 
in Kanawha Valley Bank v. Commissioner , 4 T. C. 2521, de¬ 
cided October 31, 1944, and the memorandum opinion of the 
Tax Court in Ashton C. Jones et al. v. Commissioner , 0CH 
(1943), ft 7280, entered March 22, 1943, in support of its 
position. In its reliance on these cases, the petitioner says 
that if the decision of the Board is affirmed in this case it 
would be confronted with a dilemma because the sales ofi real 
estate here involved would be treated by the District of 
Columbia as sales of property held by it primarily for sale to 
its customers in the ordinary course of its business, and the 
same sales would be construed as the sale of a capital asset by 
the Federal Government. 

This position is not sound for a number of reasons. First, 
there is nothing in the record in this case to indicate that the 
Federal Government either has construed, or would construe, 
the sales in question to be sales of capital assets. Quite to the 
contrary, it appears that the real property sold by the peti¬ 
tioner in 1942 could not possibly be construed to be “capital 
assets” under the Federal law as amended in 1942 (effective 
for taxable years beginning after December 31, 1941), since 
such property, having been used by petitioner to secure a 
rental income, was subject to the allowance for depreciation. 
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Cf. John McNeil Bums v. Commissioner, (Jan. 31, 1945), 
T. C. Dec., CCH, 14375(M). It is true that under tlte 
present Federal law the taxpayer would be allowed to pay 
the tax on such gains as if the gains were from the sale of 
capital assets if such gains exceeded losses from sales of prop¬ 
erty of similar character, 11 and if the property had not been 
held by the taxpayer primarily for sale to customers in the 
ordinary course of its business. Sec. 117(j), I. R. C. Bu.t 
because the District Act is not similar to the 1938 and 1942 
Federal Revenue Acts, the manner in which the sales involved 
would be treated under those Federal Acts is immaterial. 12 

Second, the facts in the case at bar are not analogous to 
those in the Kanawha case. The petitioner in the Kanawha 
case was a bank, while the petitioner in this case is in the 
real estate business. There is nothing to indicate that the 
bank ever purchased any real estate, built any houses or apart¬ 
ments, or acted as real estate agent or broker, while the peti¬ 
tioner did all these acts. 

In the Kanawha case the Tax Court stated: 

“We think it unreasonable to conclude that peti¬ 
tioner, forbidden by state law to carry on a real 
estate business, was actually engaged in that busi¬ 
ness and selling real estate to customers in the 
regular course thereof, merely because it had acquired 
and sold three parcels of real estate over a period of 
two years, the transactions in each instance being an 
incident to the collection or recovery of money loaned 
by it in the transaction of its regular banking busi¬ 
ness. * * * ”. (Italics supplied.) 

In its attempt to bring itself within the ambit of the Kanawha 
case, the petitioner says that it too is prohibited by law from 
engaging in the business of buying, selling, or dealing in real 
estate, by Section 29-201, D. C. Code, 1940. The petitioner is 
a Delaware corporation and under the laws of that State it is 
authorized to engage in the business of buying, selling and 

11 See quotation from Mertens, supra, page 9 of this brief. 

12 Eastman Kodak Co. v. D. C 76 U. S. App. D. C. 339, 131 F. (2d) 347. 


13 


dealing in real estate. 13 Its certificate of incorporation specifi¬ 
cally authorizes it to engage in such business. This Court, in 
Groo & Norman v. Robinson, 42 App. D. C. 386, interpreted 
the proviso in Section 29-201, aforesaid, to mean that no 
domestic corporation is authorized to hold real estate except 
as an incident to its business and that no such corporation is 
authorized to hold real estate for the purpose of dealing in it. 
And. in Higkt v. Richmond Park Improvement Co., 47 App. 
D. C. 518, 532, quoting from Groo & Norman v. Robinson, 
supra, it was held that: I 

i 

“* * * Congress having declared a public policy for| 
this District, in this affirmative way, it goes with-j 
out saying that a foreign corporation will not be ac-j 
corded greater rights than are enjoyed by domestic 
corporations. * * * 

j 

. i 

But as this Court went on to say (p. 533): 

“* * * The rule is settled that want of capacity in a 
foreign or domestic corporation to own and dispose: 
of real estate can only be asserted by the State. It: 
is unnecessary, therefore, to decide whether or notj 
the business done by the improvement company is 
against the public policy of the District of Columbia, 
since in no event is Hight in position to avail him-; 
self of this defense, the question being one only which 
concerns the District of Columbia. * * * ”. 

And the District of Columbia has not asserted any warit of 
capacity in the petitioner to own and dispose of real estate. 

Even if petitioner’s purchases and sales of real estate were 
illegal there appears to be no reason why it should not pay a 
tax upon the gains from such sales. United States v. Sullivan, 
274 U. S. 259, 263. I 

The Ashton C. Jones case, supra, is of very doubtful weight 
in the determination of the instant case. The deci- 

13 Delaware Revised Code, 1935, Ch. 65, § 2. 



sion in that case was predicated upon the “frequency and con¬ 
tinuity of transactions” test and there appears to be a tend¬ 
ency since the decision in the Jones case to abandon that test. 
J. 0. Chapman v. Commissioner, supra, and see J. K. Lasser’s 
Tax Clinic, 78 Journal of Accountancy 414 (Nov. 1944). 

Shares of Stock 

The question of whether the shares of stock sold by the 
petitioner in 1942 were held primarily for sale to customers in 
the ordinary course of business is, as was the same question 
concerning the real estate, one of fact for determination by the 
Board. The Board’s finding on this question is supported by 
substantial evidence. The petitioner made only two isolated 
sales of bonds or stock in twelve years and these sales were 
in no way connected with its business. The buying and 
selling of stocks or bonds for one’s own investment does not 
constitute a trade or business. Higgins v. Commissioner, 312 
U. S. 212. 

CONCLUSION 

The only question presented to this Court on review is 
whether the findings of fact of the Board of Tax Appeals are 
clearly wrong. The Board’s findings of fact in this case are 
not clearly wrong; they are supported by substantial evidence, 
and therefore should not be disturbed. 14 

Respectfully submitted, 

Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Attorneys for Respondent, 

District Building. 
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PETITION 

The above named petitioner petitions for a redaction of 
an assessment of income taxes against it and alleges as 
follows: 

1. The petitioner is a corporation organized and existing 
under the laws of the State of Delaware with its principal 
office at 1024 Vermont Avenue, N. W., Washington, D. C. 

2. The tax in controversy is an income tax for the calen¬ 
dar year ending 1942, and in the amount of $160.60. 

3. The notice of assessment was dated September 3, 1943 
and the tax was paid by the petitioner under protest on 
November 2, 1943 a -written protest having been filed on 
September 30, 1943 as will appear in the copy of the notice 
of assessment hereto attached as Exhibit A. 

4. Petitioner assigns as errors committed by the assess¬ 
ing authority the following: 

a. The assessing authority failed to allow as gains or 
losses from the sale or exchange of a capital asset, sales 
of real estate held by taxpaver for more than two vears 
but ruled that same -was property held by the taxpayer 
primarily for sale to customers in the ordinary course of 
its trade or business. 

b. The assessing authority failed to allow* the sale 
2 of shares of stock as a sale of a capital asset, said 
shares of stock having been purchased with cash 
which the taxpayer had on hand and which said sale . 
resulted in a substantial loss to the taxpayer. 

5. The petitioner, a corporation organized under the laws 
of the State of Delaware, having its principal place of 
business in the District of Columbia for the purpose of 
conducting a brokerage business—purchased premises 6432 
8th Street and 2901 29th Street, both in the District of 
Columbia, during the year 1936 and sold same during the 
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year 1942, from which there resulted a total net gain on 
the two properties in the sum of $2,422.85. 

a. That petitioner purchased 100 shares of Grocery Store 
Products, Inc., during August of 1929 for the sum of 
$2,962.00 and sold same during the year 1942 at a loss of 
$2,821.31. 

b. That said shares of stock were purchased by peti¬ 

tioner with cash it had on hand in the same general manner 
in which it purchased the real estate above described at 
foreclosure sale. ' j 

WHEREFORE, the petitioner prays that this Board 
may hear the proceeding and cancel the assessment on the 
sales of the real estate which was held as a capital asset 
for more than two years; and allow the loss incurred on the 
sale of the Grocery Store Products, Inc. stock as a sale in 
the ordinary course of petitioner’s business. 


4 APPEAL FROM DEFICIENCY ASSESS- 1 
MENT OF INCOME TAX FOR 1942. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. Petitioner, Henry J. Robb, Incorporated, is a business 
corporation organized October 3, 1930 under the laws of 
the State of Delaware. According to its charter, its 
objects include a variety of business enterprises, including 
those engaged in as hereinafter set forth. Upon its in¬ 
corporation it acquired a like business which was then 
being conducted by Henry J. Robb, who became and is 
now the owner of 99% of its stock, issuing its stock for 
certain assets turned over to it by Robb. 

2. From the time if its incorporation to and including 
the year 1942, the corporation was engaged in the business 
of making loans on notes secured by deeds of trust on real 
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estate; purchasing notes secured by deeds of trust; negoti¬ 
ating the placing of insurance; selling real estate on com¬ 
mission, collecting rents as agent; buying and selling real 
estate on its own account; and the ownership and manage¬ 
ment of real estate for its own account. In the case of 
loans secured by first deeds of trust on real estate, its 
usual practice was to sell the notes, its profits arising 
5 from charges made in connection with the placing 
and servicing of the loans and obtaining premiums 
on the sale of the notes; in the case of loans secured by 
second deeds of trust, its usual practice was to hold the 
notes until maturity, its profits consisting of the interest 
on the notes, and the difference between the prices it paid 
for the notes and the amounts ultimately received upon 
payment or other liquidation thereof. 

3. During the period from 1932 to 1936, inclusive, it 
acquired six pieces of improved real estate as a result of 
defaults in the payments of indebtednesses represented by 
notes held bv it and secured bv second deeds of trust there- 

V •/ 

on. Five of such acquisitions resulted from the petitioner’s 
buying the properties in at the foreclosure sales and in 
the case of the sixth, the owners of the equity conveyed the 
property to petitioner in satisfaction of the debt, thereby 
rendering formal foreclosure unnecessary. 

4. All of the properties so acquired by petitioner were 
sold by it during the period 1937 to 1942, inclusive. In 1942 
it sold two of such properties in the District of Columbia 
at a profit. 

Petitioner filed its District of Columbia income-tax re¬ 
turn for 1942. It did not compute or pay a tax on any 
portion of these profits, claiming that they had arisen from 
the sales of capital assets and were therefore not taxable. 
The Assessor ruled that the profits were taxable and made 
an increase in assessment accordingly. 
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5. The real estate in the District of Columbia referred to 
in Findings of Fact No. 4, sold during 1942, was held by 
the taxpayer primarily for sale to customers in the ordi¬ 
nary course of its business. , 

6 6. Among the assets acquired by petitioner from 

Robb upon its organization in 1930, were certain 
bonds and shares of stock. These were not the securities 
of corporations engaged in the business of handling or 
financing real estate. Petitioner did not, subsequently to 
its organization, acquire any additional bonds or stocks. 
In 1932 it sold certain of these stocks or bonds at a loss 
of $3,397.65, and in 1942 it sold certain of these stocks at 
a loss of $2,821.31. The last-mentioned stocks were stock 
of a corporation known as Grocery Stores Products,j Inc., 
which dealt in mushrooms and liquid coffee. Except as 
stated, the corporation has had no other transactions in 
respect of stocks or bonds during the period of its existence. 

7. The stocks referred to in Findings of Fact No. 6 were 
held by petitioner for more than two years and were not 
stock in trade or other property of a kind which ymuld 
properly be included in the inventory of petitioner if on 
hand at the close of the taxable year, and were not held 
by petitioner primarily for sale to customers in the ordi¬ 
nary course of its business. 

8. In its income-tax return for 1942 petitioner claimed 
the loss on the sale of the Grocery Stores Products,! Inc. 
stock as a deductible loss. The Assessor held that it was 
a loss sustained on the sale of capital assets, disallowed 
the deduction and made a deficiency assessment accord¬ 
ingly. 

9. This appeal is from the assessment of additional 
income tax resulting from the action of the Assessor in 
holding the profits on the sale of the real estate to be 
ordinary income and therefore taxable; and from, his 
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refusal to hold the loss on the sale of the stock to be ordi¬ 
nary income, with consequent denial of petitioner’s claimed 
right to deduct such loss from its income. 

7 Conclusions of Law 

1. The profits on the sale of the real estate refer¬ 
red to in Finding of Fact No. 4, sold in 1942, were taxable. 

2. The loss on the sale of the stock referred to in Find¬ 
ing of Fact No. 6 sold in 1942 is not deductible from peti¬ 
tioner’s taxable income. 

3. No tax was erroneously assessed against or collected 
from petitioner. 

Decison will be entered for respondent. 

Lawrence Koenigsberger, 
Member Sole. 

Board of Tax Appeals for the 
District of Columbia. 

• • • 


8 OPINION 

The applicable statute is Section 6 of the District 
of Columbia Revenue Act of 1939 (53 Stat. 1091, D. C. 
Code, 1940 Sec. 47-1506-a) as follows: 

“SEC. 6 (a) GAIN OR LOSS IN CAPITAL ASSETS 
NOT RECOGNIZED.—No gain or loss from the sale 
or exchange of a capital asset shall be recognized in 
the computation of net income under this title. For the 
purposes of this title, ‘capital asset’ means property 
held by the taxpayer for more than two years (whether 
or not connected with his trade or business) but does 
not include stock in trade of the taxpayer or other 
property of a kind which would properly be included 
in the inventory of a taxpayer if on hand at the close 
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of the taxable year, or property held by the taxpayer 
primarily for sale to customers in the ordinary course 
of his trade or business/ ’ i 


1. Although in most cases of indebtedness secured by 
deeds of trust on real estate, foreclosure does not become 
necessary, it is nevertheless not an abnormal or wholly 
unanticipated step in the liquidation of the debt, j If it 
were, such security would not be required and given. 
Frequently, if at foreclosure sale no bid is received which 
in the opinion of the secured creditor is sufficient, he bids 
in the property himself so as to protect his interest, and 
having thus acquired the property, his next objective is to 
dispose of it and realize money for further investment in 
similar obligations. Thus the holding of the property 
for resale ,is a step in the course of the business of 
9 the lender, which begins with the making of the loan 
and continues to the extent which, in the judgment 
of the creditor may thereafter become necessary, through 
the steps of foreclosure, bidding in the property by the 
creditor, and subsequent sale by him of the property. It 
follows, therefore, that during the period between the date 
of such acquisition and such sale, the property is held for 
sale to customers in the ordinary course of business, and 
so, even though held for more than two years, it is exeluded 
from the definition of capital assets contained in the portion 
of the statute above quoted. Real Estate Mortgage and 
Guaranty Corporation v. District of Columbia, D. C. B. T. 
A. No. 713, affirmed 78 U. S. App. D. C. 390,141, F (3j) 361; 
Hercules Motors Corporation, 40 B. T. A. 999, 1001. 


Customers within the meaning of the statute are those 
persons who buy the properties. Charles H. Bladk, Sr. 
45 B. T. A. 204, 210. 

i 

2. The loss sustained on the sale of the stocks of Grocery 
Products Inc. is on a different footing. Dealing in stocks 
and bonds has never been part of the business of petitioner. 
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It acquired certain stocks and bonds in part payment for 
its capital stock. It held them without change for the 
entire period from its organization in 1930 until the end 
of 1942, with the exception of one or more transactions in 
1943 which resulted in a loss of $3,397.65 and the trans¬ 
action in 1942 which is one of the subjects of this appeal. 
During this entire period it acquired no additional stocks 
or bonds and made no sales thereof except as stated. The 
entire business of the corporation had to do with real 
estate and transactions connected therewith, and loans 
made upon the security thereof. These stocks therefore 
having been held more than two years, were capital 

10 assets, as they do not come within the exceptions 
from the definition of such assets, in that they were 

not stock in trade or other property of a kind includible 
in petitioner’s inventory, and they w-ere not held by it 
primarily for sale to customers in the ordinary course 
of its trade or business. 

DECISION WILL BE ENTERED FOR RESPOND¬ 
ENT. 

Lawrence Koenigsberger, 
Member Sole. 

Board of Tax Appeals for the 
District of Columbia. 

• • • 

11 DECISION 

This proceeding came on to be heard upon the 
petition filed herein, and upon consideration thereof and 
of the evidence adduced at the hearing on said petition, 
it is by the Board this 17th day of October, 1944, 

ADJUDGED AND DETERMINED, That income taxes 
for the year 1942 were not erroneously collected by the 
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District of Columbia from the petitioner, Henry J. Robb, 
Incorporated; and that the petitioner is not entitled to any 
refund thereof. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for the 
District of Columbia. 


12 PETITION OF TAXPAYER FOR REVIEW BY 
THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA OF A 
DECISION OF THE BOARD OF TAX] AP¬ 
PEALS FOR THE DISTRICT OF COLUMBIA. 

Henry J. Robb, Incorporated, the petitioner in this 
cause, by Joseph FitzGerald, Jr., counsel, hereby filOs its 
petition for a review by the United States Court of Appeals 
for the District of Columbia of the decision of the Board 
of Tax Appeals for the District of Columbia rendered 
October 17, 1944 determining that income taxes for the 
year 1942 were unlawfully assessed against the petitioner 
by the Assessor of the District of Columbia and collected 
from it by the Collector of Taxes of the District of Colum¬ 
bia for the calendar year 1942 in the amount of $160.60. 


I 

The petitioner is a corporation organized and existing 
under the laws of the State of Delaware with its principal 
office at 1024 Vermont Avenue, N. W., Washington, D. C. 

i 
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II 

NATURE OF THE CONTROVERSY 


(a) The assessing authority failed to allow as 
gains or losses from the sale or exchange of a capital 


asset, sales of real estate held by taxpayer for more 


than 
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two years but ruled that same was property held by the 
taxpayer primarily for sale to customers in the ordinary 
course of its trade or business. 

The assessing authority failed to allow the sale of shares 
of stock as a sale in the ordinary course of its trade or 
business, which said sale resulted in a substantial loss 
to the taxpayer. 

(b) The petitioner, a corporation organized under the 
laws of the State of Delaware, having its principal place 
of business in the District of Columbia for the purpose of 
conducting a brokerage business—purchased premises 6432 
8th Street and 2901 29th Street, both in the District of 
Columbia during the year 1936 and sold same during the 
year 1942, from which there resulted a total net gain on 
the tw'o properties in the sum of $2,422.85. 

That petitioner purchased 100 shares of Grocery' Store 
Products, Inc., during August of 1929 for the sum of 
$2,962.00 and sold same during the year 1942 at a loss 
of $2,821.31. That said'shares of stock were purchased by 
petitioner with cash it had on hand and sold by it in the 
ordinary course of its trade or business. 

(c) In its income tax return for the year 1942 the 
petitioner reported the aforesaid income but claimed that 
it was not liable for taxes thereon for the reason that the 
assessing authority failed to allow as gains or losses from 

the sale or exchange of a capital asset sales of real 
14 estate held by taxpayer for more than two years. 

The respondent ruled that same was property held 
by the taxpayer primarily for sale to customers in the 
ordinary course of its trade or business. 

Respondent failed to allow the loss resulting from the 
sale of said shares of stock as a sale in the ordinary course 
of petitioner’s trade or business. 



The respondent held that the petitioner was subject to 
a tax on said real estate and stock transactions and asses¬ 
sed a tax of $160.60 against the petitioner thereon and 
notified the petitioner of such assessment. The petitioner 
paid said tax to the Collector of Taxes of the District of 
Columbia under protest in writing on November 2, 1943, 
and appeals from said assessment to the Board of Tax 
Appeals. i 

III j 

j 

The petitioner being aggrieved by the findings of fact 
and conclusion of law contained in said findings and opinion 
of the Board of Tax Appeals, and by its decision entered 
in pursuance thereto desires to obtain a review thereof by 
the United States Court of Appeals for the District of 
Columbia. 

• • • 


20 BY THE BOARD: So the only thing I will have 
to take testimony on is the question of whether or 
not you come within the exception as to the sale of capital 
assets? 

MR. FITZGERALD: That’s correct. 

* 

-oOo- | 

HENRY J. ROBB, Petitioner herein, being first duly 
sworn on his own behalf, deposes and says: 

DIRECT EXAMINATION j 

BY MR. FITZGERALD: 

i 

Q. State your name. A. Henry J. Robb. 

Q. What is your occupation? A. Real estate. 

Q. What is your position with the Henry J. Robb, fnc. ? 
A. I am President. 
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Q. Were you president in the year 1942? A. Yes. 

Q. Are you familiar with the business and the records 
of the corporation? A. I am. 

Q. You are the principal officer of the corporation? A. 
Yes. 

Q. And you have been since prior to 1942 and continuous 
to the present date? A. Yes. 

Q. Calling your attention to premises 6432 8th 

21 Street and 2901 29th Street in the District of Colum¬ 
bia, I will ask you if your corporation had any trans¬ 
actions involving those properties. If so, state when and 
what the transaction was. A. Well, 6432 8th Street was 
taken over from a defaulting owner under a second trust. 

Q. Was your company owmer of the second trust? A. 
Yes. 

* • • 

A. It was taken over from a defaulting purchaser in 1936. 
Q. Did your company have a second deed of trust on 
this property? A. Yes, the balance at that time was 
$3,204.58—the first trust was $4,000. 

Q. Was there a default on the second trust? A. Yes. 

Q. Your company acquired the property by foreclosure? 
A. In this case the maker of the second trust deeded it back 
to us without the necessity of a foreclosure. 

Q. For what amount did the company take the property 
in and what did it cost your company? A. The first trust 
$4,000 plus unpaid balance of $3,204.58. There were cer¬ 
tain items of repairs and expense in connection with the 
taking and the credit against the real estate account of 
$804.91 representing the discount on the second trust 
note so the property cost at that time $6,508.99. 

Q. Didn’t you say the second trust had $3,204.58 

22 balance? A. Yes. 

Q. And the first trust $4,000. A. Yes. 

Q. Didn’t the property cost more than $6,508.99? A. 
Well, I credited the account with the discount we received 
on the second trust note, $804.91. 


I 
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Q. That left the property standing you $6,508.99? A. 
Yes. | 

BY THE BOARD: What it cost you less the payments 
made? A. Yes. 

BY THE BOARD: Rather than the mere face of the 
unpaid balance? A. Yes, and of course less that discount 
we received in the purchase of the second trust note. 

BY THE BOARD: Yes, that reduced the cost? Al Yes. 

Q. When did you acquire the property? A. March or 
April 1936. 

Q. Did there come a time when vour company sold that 
property? A. Yes, we sold it October 5, 1942. 

Q. WTiat was the selling price? A. $7,750. There were 
some expenses and adjustments, etc. 

Q. What was the net return from the selling price to 
the company? A. I would have to calculate it. I can read 
these items off here. The purchaser assumed the first 
trust of $4,000, giving back the second trust of $2,750. 
There was an accumulation of depreciation of $885.14; 
there was an adjustment of the first trust interest of $70.56. 
Cash paid by the purchaser was $710.81. 

Q. And did that transaction result in a gain or loss to 
your company? A. W 7 e had an account—the fact 
23 we took the second trust note back, we set up the 
property at $390.35 and an unearned discount of 
$1,507. There was a charge of war risk insurance of 
$10.17 against it. 

Q. Calling your attention to the premise 2901 29th Street, 
I will ask you to give the same information on that pro¬ 
perty? ! 

BY THE BOARD: On this property, is this treated as 
an installment sale? A. Yes. As the payments come in 
there is a certain portion of unearned discount carried to 
the earned discount. 

BY THE BOARD: So this will show up for some years 
to come? A. Yes, until the second trust is paid off. 
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BY THE BOARD: You don’t question the right of the 
petitioner to treat this as an installment sale? 

MR. SIMMON: No. 

Q. Where is this property located? A. 2901 29th Street. 

Q. What kind of a building is it? A. That is a semi¬ 
detached brick residence of eight rooms and two baths. 
It is on the corner of 29th and Cathedral Avenue. This 
property was foreclosed and acquired and the transaction 
completed—transaction completed in January 1937. The 
property stood us at that time $11,686.04, made up of 
various items of expense and the balance on the note and 
the balance on the Home Owners Loan foreclosure cost, 
less a credit of $1,480.16. That amount has already been 
taken off so the net amount is $11,6S6.04. The property 
was sold in March 1942 for $13,000, on which the purchaser 
refinanced the property with the FHA and paid the balance 
in cash. We received a deposit of $2,600. There was an 
accumulation of $1,222.14; commission on sale of $500.00, 
so the net profit for 1942 w r as $2,032.50. 

24 Q. Coming to the shares of stock of the Grocery 
Store Products, Inc., I ask you if vour company 
purchased some of the stock of that corporation, and if so, 
when? A. In August 1929. 

Q. How many shares and at what cost? A. $6,000 in 
bonds and 250 shares of common stock, total sum of 
$8,717.50. In December 1935 that company was reorganized 
so that we ended up with $3,000 worth of bonds and re¬ 
ceived an exchange of additional number of shares of 
stock. No, it was not additional shares, it was a new 
setup of stock. We received bonds in the amount of 
193 2/6—received bonds and 193 2/6 shares of stock. 

Q. Did there come a time when you sold that? A. Yes. 

Q. When was that? A. Here is a statement from Hibbs 
& Company (producing statement). December 9, 100 
shares at $1.50, which netted $140.94. 

Q. You held these shares of stock for sale just as soon 
as the market warranted? A. Yes. 
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MR. SIMMON: I think the question ought to be asked 
and let the witness answer. 

MR. FITZGERALD: The question is leading, IT11 re- 
frame it. | 

Q. Calling your attention to the real estate—first, what 
is the business of Henry J. Robb, Inc.? A. Well, it is 
making loans and insurance. We are approved mortgagee 
for FHA—selling property on commission, buying notes, 
real estate notes. j 

BY THE BOARD: You mean notes secured by deed of 
trust? A. Yes, either first or second. 


• • • 


Q. During 1942 what was the business of this 
25 company—was it the same as you just outlined? 

A. Yes. It has been the same right along. 

BY THE BOARD: When were you organized? A. I 
went in business for myself—if I look at the income tax 
return I can tell you—(referring to return)—Octobef 1930 
it was incorporated. 


BY THE BOARD: And the business has been the same 
ever since? A. Yes. 

Q. Was your company in 1942, or has it been ait any 
time, engaged in buying and selling of real estate for 
itself? A. Prior to that time we acquired properties by 
way of foreclosures, or on account of real estate! fore¬ 
closures. I don’t recall that we purchased any piece of 
property prior to that time. 

Q. Was your corporation organized for the purpose of 
buying or selling real estate for itself? 

MR. SIMMON: The charter will show that, I believe. 

BY THE BOARD: I think the objection is well taken. 
Your question was—for what purpose was the corporation 
organized and the best evidence of that is the charter. 

MR. FITZGERALD. We don’t have a copy 6f the 
charter here. 
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Q. I will ask yon if your company bought or sold for 
itself. I believe I asked you that. When your company 
buys a deed of trust note does the company buy that for the 
purpose of acquiring the land? A. No. 

26 Q. For what purpose does it buy the note? A. 
Either for resale or hold the note until it is paid off. 

Q. Is that true of the two transactions in question? A. 
Yes, that is true. 

Q. Is your company engaged in the business of buying 
and selling real estate as its regular stock in trade? A. No, 
we do more managing than buying real estate. We have 
bought the property where we are located—our office. 

Q. But your company does not regularly engage in the 
business of buying and selling real estate for itself? 

MR. SIMMON: I object to that—it is slightly leading. 

BY THE BOARD: Sustained. 

MR. FITZGERALD: I am simply trying to clarify this 
situation here. 

Q. The property which your corporation—the two prop¬ 
erties your corporation acquired under these foreclosures, 
did it acquire those for the purpose of resale? A. To pro¬ 
tect our notes. 

Q. Did you sell those right away? A. No, we sold the 
29th Street property—it was acquired in 1936 and sold in 
1942. 

Q. Then it was held for more than two years? A. Yes, 
and the same thing applies to the other property. 

Q. Do you recall whether or not it was advertised— 
whether you advertised that property for sale, or any 
circumstances leading up to the sale of it? A. It probably 
was advertised in 1942. That is the usual w*ay of selling 
a piece of real estate. 

Q. What were you doing with the property in the mean¬ 
time? A. Renting it. 

Q. Rented profitably or at a loss? A. 1931 records show 
it had been rented for $600 and the cost of owning it was 
$2,071. 
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27 BY THE BOARD: How did that come? A. It 
was not rented. 

BY THE BOARD: How could the cost be so great? A. 
Depreciation and interest on trust, and repairs, reserve 
for depreciation of $260. 

Q. Any taxes? A. Real estate taxes. Then there are 
items here for reconditioning the property. 

BY THE BOARD: How much is that? A. They are 
all scattered through the whole account. $391. interest 
paid to the Home Owners Loan in January 1936. 

BY THE BOARD: That wouldn’t be a normal!year, 
would it? A. No. 

BY THE BOARD: If property of that sort cost $2,000 

a year to carry nobody would take the trouble to own it. 

A. The following year our income was $1,200 and the cost 

of carrying was $917.38. ! 

BY THE BOARD: That would be more nearly normal? 

A. Yes. 1939 income, $1,212.86 and the expense of carrying 

the property $1,178.90; income, $1,229.74, expense $853.54; 

that’s for 1940. 1941, income $665.59, expense $1,314.35. 

BY THE BOARD: The property must have been vacant? 

A. Yes, it was. • In 1942 it was sold. 

Q. Go ahead. A. Do you want the same thing on the 

other one? j 

Q. Yes. | 

BY THE BOARD: What was the monthlv rental of the 

«/ 

property? A. $100 at that time. 

28 BY THE BOARD: During the entire period that 
it was rented what was it? A. Up to the time it was 

sold, $100 a month. 

Q. All right, go ahead. A. 6432 - 8th Street, rent received 
during 1936 was $260 and the cost was $651.87. 

MR. SIMMON: If I may, I would like to interrupt here. 
I am going to ask him to define all these expense items and 
maybe it would be better if he puts them in at the'same 
place. 
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BY THE BOARD: Yes. A. Well, there is an item here 
of $120 commission to Katherine Baumgarten, miscellan¬ 
eous items, repairs, Potomac Electric Power water rent, 
painting, and the same thing in July, August - September 
the first half of the 1936 real estate taxes, some miscel¬ 
laneous repairs. October miscellaneous repairs; November 
an item of repairs. I had taxes of $143.88 Mrs. Baumgar¬ 
ten, interest in December $120, depreciation $126.44, Work¬ 
men’s Compensation and Social Security. 1937 the rent 
collected was $702.03. March real estate taxes and paint¬ 
ing— 

MR. SIMMON: I am primarily interested in overhead. 
A. We have never charged any overhead against real 
estate accounts, only actual outgo. 

BY THE BOARD: I wanted to know what items you 
have included when you referred to repairs. A. Water 
rent, depreciation, taxes—only items for depreciation. 

MR. SIMMON: I might ask now if that is also true 
with respect to the 29th Street property? A. That’s true. 

MR. SIMMON: No overhead, except interest and taxes? 
A. No. Any property that we own ourselves we don't 
even charge up the rent commission. You want the rest 
of it? 

Q. No, it vdll not be necessary. How many pieces 
29 of property did your company take in in foreclosures 
during 1942, if you remember? A. I don’t remem¬ 
ber that w’e took in any that year—don’t recall any. 

Q. How many did you take in during 1943 if you re¬ 
member? 

BY THE BOARD: That is after the date here. 

MR. FITZGERALD: Yes, but I am trying to show the 
general business conducted by the company. 

BY THE BOARD: I am not sure that anything after 
the date is admissible, but go ahead. 

MR. FITZGERALD: We are going back prior to that 
date also. A. You asked a wrhile ago about the properties 
w r e acquired. In looking over the schedule on depreciation 
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here there are several pieces. We bought some apartments 
at Water Street and Manor Place which we still own—we 
bought the property at 1024 Vermont where our office is 
located, in August 1941, and a colored piece of property 
at 2109 10th Street. 

Q. Did you acquire that by foreclosure? A. We bought 
that and improved it with a brick building which we still 
own. The 1024 and 1026 First Street is colored property 
purchased in 1940 which we expected to improve with 
a public building of two—there are two colored shacks on 
it now. i 

Q. Those are the only properties that the company ac¬ 
quired during 1942, 1941, and 1940, or were there others? 
A. I don’t recall any others. j 

Q. Do you recall any others prior to 1940? 

• * • 

30 Q. Would you say that the buying and selling of 
properties by the company for itself was a major 

part of the company’s business, or incidental to its broker¬ 
age business which it conducts? 

* * • 

31 BY THE BOARD: I will accpet the general 
statement, but of the detailed statement contradicts 

it I will accept the detailed statement. A. Our income in 
1942—I can’t give the figures for the other years,, but I 
will be glad to present it—it shows we had a gross of 
$10,594 on miscellaneous commissions, interest $1,$78.37, 
rents $27,333.48, dividends $595.81, miscellaneous income 
$1,093.78, total $41,496.16. That was exclusive of the real 
estate transactions because we have attached a schedule 
in addition to that. 

MR. SIMMON: May I inject one point there—the items 
you stated were all, except one—that is the income on the 
sale of property. Will you state that item also? A. The 
return shows the gain of two— 
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MR. SIMMON: No, you gave the gross figures in the 
other case. I want it in this case. You stated the item of 
gross income, gross rentals from various items. You ex¬ 
cluded one item of gross income from the sale of property. 
A. That is $2,721.83. 

MR. SIMMON: The witness has used gross figures in 
mentioning various items of income. I want the gross 
total sales of real estate. A. I w^ould like to explain— 

BY THE BOARD: Give him the information first 
32 and explain it after. A. This return show’s gross 
sales real estate $26,127.33. On a sale of a piece 
of property we have a real estate account set up with 
liability for any trusts that are outstanding. When the 
sale is made the trust is charged back against the real 
estate account, together with accumulated reserve for de¬ 
preciation and other expenses for the sale and the net 
amount is then carried over to profit and loss. That was 
the figure I was giving. 

Q. You mean as gross profit? A. As net profit. All 
expenses in connection have been charged against profit. 
If an outside broker sells it the commission is charged 
against the real estate account and the net amount is 
carried to profit and loss. 

Q. What was the net gain on the real estate? A. 
$2,721.83. Our loss on stock $2,821.31, showing a net loss 
of $99.48. 

BY THE BOARD: Just one question there—in giving 
the gross receipts of the sales is that on the basis of the 
equity or over and above the trusts? A. No, that includes 
the trusts. 

BY THE BOARD: That is the gross selling price ? A. 
There is nothing in the return except that schedule. 

BY THE BOARD: It might be helpful if you give me 
that schedule. Referring to this column “Gross Sales 
Price” that is the price paid, or agreed to be paid, by 
the purchaser? A. Yes. 
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BY THE BOARD: Without any deduction for 

33 any encumbrances on the property. A. That’s right. 

• • • 

i 

i 

Q. Handing you Petitioner’s Exhibit “1” and calling 
your attention to the figure on line thirteen, page one, 
what does that represent? What is the amount—the first 
column? A. The first column $41,496.16; in column three 
the figure $37,046.70. Those items are made up by line 
three, gross profit, miscellaneous commissions, $10,594.72 
in column one, column three, $7,350.75, line seven, interest, 
in column one, $1,878.37, column three, line seven, $1,530.21, 
line eight, rents, $27,333.48, in column one, — 

MR. SIMMON: I have no objection to this but he is 
just reading from the exhibit. 

BY THE BOARD: Yes. 

MR. FITZGERALD: I am going to follow that up. 

Q. It is in regard to this item three, commissions ih the 
amount of $10,594.72. That does not reflect the gross 
amount of the sales, does it? 

MR. SIMMON: I prefer the question be asked the 
witness. 

BY THE BOARD: That is well taken. 

Q. What does that represent? A. Miscellaneous 

34 commissions from commissions on rents we collect, 
commissions on insurance and on sales, commis¬ 
sions on loans we have placed. 

Q. Does this figure of $10,594 as commissions reflect the 
gross amount of the sales from which those commissions 
were derived? A. No. j 

BY THE BOARD: Obviously it would not. 

Q. Was the gross amount of sales greater or small? A. 
This is the net amount of commissions due our office. A 
premium would probably be four or five times as great. 

Q. On the sale of real estate how much greater? A., The 
average commission has been five per cent. This does not 
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even include a share of the commission by our own sales¬ 
men. 

• • • 


CROSS-EXAMINATION 

BY MR. SIMMON: 

Q. Mr. Robb, is this corporation a mortgage finance com¬ 
pany or engaged in mortgage finance business? A. It is 
engaged in that business. We are approved mortgagees 
for FHA. 

Q. Has there been any change in the character of the 
business since the corporation was organized and when it 
first started to operate—any substantial change? 
35 A. The only substantial change I would say is when 
we became approved mortgagees for FHA loans. 
That has been four years ago—maybe longer. 

Q. What does that amount to? A. Some years it has 
been heavier. 

Q. I don’t mean in amount. I am not familiar -with an 
approved mortgagee, what is that? A. An approved mort¬ 
gagee is one designated by Federal Housing Administra¬ 
tion to make federal housing loans. They have to have 
certain assets before they are approved and they make a 
rather extensive check before they approve the mortgagee. 
Any service—any loans we make 'we usually continue to 
collect the interest and remit to the collector of taxes for 
the real estate taxes and also to the owner of the trust and 
principal and interest. 

Q. You arrange the financing and then dispose of the 
trust notes? A. Yes, usually. We get an application from 
an owner of a piece of property for a loan which is sub¬ 
mitted to FHA and if approved by them we sell them the 
loan on the basis as and when approved. 

Q. Does the corporation have a real estate broker’s 
license? A. Oh, yes—they would have to. 


i 
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Q. Do any of the employees have such a license? A. The 
salesmen do—a salesman’s license. There is a difference 
between the broker’s and salesman’s license. 

Q. The corporation has a license as a broker and the 
salesman has a salesman’s license? A. Yes. 

Q. In connection with the stock transaction I 

36 understood you to refer to some bonds which you 
originally had. I didn’t quite follow the reorgani¬ 
zation. Will you restate what you acquired originally! and 
what the cost was and what you got in the reorganization ? 
A. As of August 1929 we had $6,000 worth of bonds and 
260 shares of the common stock. The total cost $8,717.50. 
In 1935 there was a reorganization by which we turned in 
one half of the bonds and the stock and received in ex¬ 
change—we turned in all the bonds and received back 
$3,000 worth of bonds and 193 2/6 shares of stock. The 
bookkeeping transaction at that time was set up of bonds 
at $3000 and transfer of the $3,000 of original bonds so the 
stock stood us $5,717.50. 

Q. What did the bonds cost you originally? A. We set 
them up at $6,000. I don’t have the purchase order on 
that thing to give the dates. Here are the ledger accounts 
we set up at that time if you would like to see them. 

Q. I understood you to say the total original cost of the 
bonds and stock was $8,717.50 A. Yes. 

Q. Take $6,000 from that figure and— A. We sent in 
the $6,000 worth of bonds and got new bonds in the amount 
of $3,000 in exchange for the $6,000. We also sent in 260 
shares of stock. 

Q. I am trying to determine the original cost of the stock. 
If the total was $8,717.50 and the bonds cost $6,000 what 
did the stock cost? A. The stock at the time of 

37 purchase was $2,717.50 but we turned in the $6,000 
worth of bonds and only got $3,000 in bonds back 

so that the original $3,000 was thrown back into the stock 
account. 
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Q. Why wasn’t that a loss on the bonds? A. It was a 
reorganization which was submitted to all the bond and 
stockholders and it was agreed they would turn in half of 
the bonds and take the new stock. Until they were disposed 
of we had no way of handling it otherwise as one trans¬ 
action. 

Q. What I was trying to determine was how you deter¬ 
mined the $3,000 loss on bonds had anything to do with the 
stock? A. It was a simultaneous transaction. 

Q. What was done with the bonds? A. I still have 
them. 

Q. What are they set up on the books at? A. $3,000. 

Q. What is the stock set up on the books at? A. Stock 
is set up as $5,717.50, less the cash received from the sale, 
leaving a net value of the remaning stock, $2,755.50. 

Q. That is 93 shares? A. Yes, 93 and a fraction. 

Q. Did either the stock or bonds have a market value at 
the time of the reorganization? A. I don’t recall that. 
They were in financial difficulties and I don’t remember 
seeing a quotation. 

Q. Did you state the year of the reorganization? A. 
This date was December 23, 1935 (referring to papers in 
hand) when the transaction was completed. 

Q. Did you ever get a dividend from the stock 
38 subsequently? A. My recollection is we had a small 
one last year on the stock. I would not be positive 

of it. 

Q. Have you received interest from the bonds? A. Yes, 
interest is paid regularly. In fact, it is now undergoing 
another reorganization where they want the bonds disposed 
of but I have not agreed to do that. 

MR. FITZGERALD: That interest has been reported 
as income? A. Yes. 

MR. FITZGERALD: And a tax paid on it? A. Yes. 

Q. At the time of this reorganization in 1935 did you 
report any gain or loss for federal income tax purposes? 
A. No, sir. 
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Q. Have you since that time reported any gain or loss 
on account of these transactions? A. I reported it just 
as I have it in this return. j 

Q. Let me ask you a question about the property located 
on 8th Street. I didn’t understand whether or not that was 
a foreclosure, or whether the holder of the property sur¬ 
rendered it to the corporation because they then held the 
second trust notes? A. I brought the notes down with me 
and a letter where they conveyed the property to us without 
a foreclosure—the letter is dated March 3,1936. 

Q. Your corporation then held the second trust notes on 
the property? A. Yes. 

Q. And the payment of such notes were delinquent at 
that time? A. Yes, there was a record of payments 
39 that had been made by the owmer. j 

Q. Had you threatened to foreclose? A. We would 
have, yes, if they had not given us the deed and possession. 

Q. Did you also hold first trust at that time? A. No,j sir, 
they were held by the People’s Life Insurance Company. 

Q. What -was done with respect to the first trust? A. We 
had to take the property subject to that trust. 

Q. Did you pay it off? A. No, it was renewed from time 
to time. We paid the interest. 

Q. Did you assume the first trust or did you take the 
property subject to it? A. We always take it subject to it. 

• • • 

41 EXAMINATION 

\ 

i 

BY THE BOARD: j 

Q. Did the corporation at any time since its organi¬ 
zation do any building? A. Yes, we built some apartments 
at Water Street and Manor Place—six four-family flnts. 
We still own them. We tore down a colored house at 2109 
10th Street and built a brick warehouse type building. 


I 
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Q. How did you acquire the Somerset Place property? 

A. My recollection is by foreclosure. We may have 

42 received a deed but by way of second trust. 

Q. How did you acquire 324 Wardman Road? 
A. That is in New York State—by w^ay of foreclosure. 

MR. FITZGERALD: I object to that. That is out of 
the jurisdiction of the court here. 

BY THE BOARD: It is a small item. I think it may 
throw some light on the nature of the business. 

Q. Have you testified as to the manner of acquiring 
1024-26 First Street? A. Yes, by purchase. We hope to 
be able to put a building on there to rent more advan¬ 
tageously. It is second commerical ground. 

Q. In 1941 you acquired 1024 Vermont Avenue? A. Yes. 

Q. That is the place where your office is ? A. Yes. That 
is a four-story, about 25 feet wide. The building is about 
85 feet deep. 

Q. How much does your company occupy? A. About 
two-thirds of the ground floor and the rest of the building 
is rented. 

Q. Offices or apartments? A. The rest of the first floor 
and the next floor, offices. The 'other two floors are fur- 
nished apartments. 

Q. You say you are an approved mortgagee? A. Yes. 

Q. That means that if a loan is approved by FHA that 
the FHA will guarantee to the lender the principal or in¬ 
terest, or both? A. Both. 

Q. If the FHA approves the loan—they don’t 

43 make the loan? A. No, they insure the loan. 

Q. They agree if there is a deficiency they will take 
it up? A. Yes. 

Q. When making these FHA loans whose money are you 
lending? A. Our own. Then we sell it. 

Q. Yes, but you don’t make the loan as brokers? A. No. 
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MR. FITZGERALD: Do yon ever loan any other 
peoples’ money on FHA loans ? A. It is always onr own 
but we usually have a commitment for sale as soon as it 
is completed. Only banks and insurance companies— i 

Q. Where does your profit come on its transaction? A. 
We charge for our services in making the loan. 

Q. Charge that to the borrower? A. Yes, then after 
the sale vre have been getting a premium on resale. 

Q. Now when real estate loans are hard to buy? A. Yes. 

Q. But in ordinary times you would sell the notes at par 
and accrued interest? A. There has always been a slight 
premium. Then we continue to get a service fee. 

Q. But I am talking about the loan itself. Your profit 
comes in on the commission paid by the borrower, and also 
the premium if you are able to get it from the ultimate 
purchaser? A. Yes. 

Q. In 1942 you had an item of interest on real 
44 estate loans of $3,984.75. I take it that is on real 
estate you owned during that period? A. I would 
like to see the return. (Examining return). We usually 
separate it on those loans and bank loans. 

Q. You did. A. Yes. 

Q. Referring now to item of bank loans, $1,665.53. For 
what purpose were those debts incurred? A. It is usually 
done for the purpose of financing FHA loans. 

Q. Temporary loan? A. Yes. 

Q. During the period between the organization of your 
company and 1941 the real estate market was rather in¬ 
active as to sales? A. Yes. 

! 

Q. Before the war and preparation for war? A. Yes, 
except if you wanted to give property away. 


Q. It was during that period you acquired these two 


pieces of property? A. Yes. 
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Q. When you bought those it was with the view to pro¬ 
tect yourself against loss? A. Yes, hoping to recover our 
investment. 

Q. But to avoid loss? A. Yes. 

Q. About this stock of the Grocery Store Products, Inc., 
how did you come to buy that? A. W£ had some surplus 
funds that we didn’t have any second trusts notes we 
wanted to buy with so we bought this. 

Q. Was this stock that was traded in on the stock 
exchange? A. That was on the curb. 

Q. What business was the company in? A. Food, spe¬ 
cializing in mushrooms and a liquid coffee they were put¬ 
ting on the market. 

Q. Did you say you were organized in 1930? A. 
45 Yes, as a corporation. 

Q. Your petition shows you bought the stock in 
1929? A. I started in business for myself. I had been 
with Wardman until that time—until we organized I had 
certain transactions in my own name as a partner. 

Q. The corporation could not have acquired this stock 
in 1929 then? A. As far as business is concerned the cor¬ 
poration was organized and took over—it was taken over 
just as soon as we could get it completed. The stock was 
purchased in 1929. 

Q. You were in business as an individual for what period 
of time? A. Just less than a year. 

Q. Wardman went out of business when? A. I left his 
services the end of 1929, September 1929. 

• * * 


Q. We come to the situation now and I take it—now I 
am just guessing at this—but when the corporation was 
organized I suppose Mr. Robb turned over to it certain 
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assets that belonged to his individual business? A. That’s 
right. There were a number of second trust notes and I 
got shares of the stock of the other company. 

MR. FITZGERALD: Was that transferred to the cor¬ 
poration for the same value you paid for it? A. Yes, it 
was. 

BY THE BOARD: I think that puts a different com¬ 
plexion on the thing. This was not bought by the corpor¬ 
ation as an investment. That is, in a practical sense. They 
simply took over a going business and this was one 
46 of the assets of that going business. I think we 
ought to find out what the opening transaction was 
of the corporation. That is, what they got and what they 
paid—what they gave for it. The opening balance sheet 
I think would give us that. A. I don’t have it with me. 

Q. Did you have an accountant at that time? A. No, an 
attorney handled it for us. What we did was take: the 
actual ledger sheets and put them in the new ledger of the 
corporation. This is the sheet we are still carrying in 
the ledger and was written at the time of the purchase of 
the stock. 

BY THE BOARD: (Examining paper). No, this is 
not what I want. What I want is the opening balance 
sheet of the H. J. Robb, & Company. ! 

MR. FITZGERALD: I will see that you get that. 

BY THE BOARD: That is all I have. 

i 

RE-DIRECT EXAMINATION 

BY MR. FITZGERALD: 

Q. When you were in business for yourself that was only 
for a short time? A. Less than a year. I don’t remember 
the date of the actual transfer. 


! 

i 
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Q. Did you intend to incorporate when you went in 
business for yourself? A. Yes, we did. 

Q. Would you say you acquired this stock for the cor¬ 
poration which was about to be formed? A. I would say 
so because we had in mind organizing a corporation. 

47 RE-CROSS EXAMINATION 

m m • 

BY THE BOARD: This note secured by the second 
deed of trust on 6432 8th Street, was that originally ac¬ 
quired by the corporation or by you? A. On that I think 
it was the corporation. I think there was a previous note 
on that property which had been foreclosed and this "was 
the second sale of the property. 

BY THE BOARD: What about 2901 29th Street? A. 
I would like to refresh my recollection by looking at the 
records. It is almost impossible to remember that. The 
balance sheet will show all the assets we took over. 

• • • 


49 PETITIONER’S EXHIBIT 1 

DISTRICT OF COLUMBIA 
CORPORATION INCOME TAX RETURN 

For Calendar Year 1942 

HENRY J. ROBB, INCORPORATED, 1024 Vermont 
Avenue, Northwest, 1024 Vermont Avenue, Northwest, 
Washington, D. C. Kind of Business: Real Estate loans 
and insurance. 
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52 Schedule D-2.—GAINS AND LOSSES FROM 
SALES OR EXCHANGES OF CAPITAL ASSETS 

(See Instruction 13) 


Description of 
Property 

Date 

Acquired 

Gross Sales Cost dr 

Price Other Basis 

j 

6432 - 8th Street 

Mar. 1936 

7,873.12 

6,508.99 

2901 - 29th Street 

Dec. 1936 

13,000.00 

11,686.04 

324 Wardman Road 

N. Y. not in D. C. 
100 shares Grocery 

May, 1932 

5,254.21 

5,541.76 

i 

Store Products, Inc. 

Aug. 1929 

150.00 

2,962.00 

Expense Depreciation 

of Sale Allowed 

Trans, to 
Unearned 
Profit AccL 
Because of 
Instal. Sale 

Cash 

Payment 

Received 

Gain i 

t 0r 1 

Loss 

351.92 885.14 

503.60 1,222.14 

237.48 1,902.01 

1,507.00 

779.65 

390.35 | 

2,032.50 i 
298.98 Gain 

1,078.00 

754.21 




2,721.83 i 

9.31 . 



2,821.31 Loss 






$ 

99.48 Loss 


Above shows sales of capital assets which we believe are 
not taxable under the law. 


$ 595.81 

i 


Enter column 1 as Item 11, page 1.. 

Enter column 2 as Item 11, Schedule A 













nmr j. rqb h. iiccrpqramd — LIST Of *statk. nr« iroinmiD aid «oa sold 





Mimi proMfty m I— mulfti 


Defiolenoy Defiolenoy 

Date Coat of la Pore- Charged off Date 
Aooulred Property gigT** ** Bad Debt fiflld 


Oroee 

Jala* 
mat 


Depreo. To reserve 
Kxpense Prev. u instal- 
flX am AU gm Mfit lUl- am LOU. 


Mil 8 th atwl. Transferred to corporation 
by Idgar L. A fidna 8. FUrM, makers of 
iMoal tract note, to avtM forcolocura. 

Property had been previously aoqulred by 

foreclosure under second iced of trust _ .. 

Of W. T. Cumberland..... 3/1990 0,608.99 ----- ——- 1942 7,873.12 361.92 666.14 1,607.00 390.36 


49th and T Streets. Lots acquired by pur¬ 
chase for purpose of erectlt« two houses 

for sale. Two houses were built sol sold. 1936 18,646.26 -. 193* 19,226.74 - - - 861.48 


6322 7th Street. Aoqulred by foreclosure 
proceedings under secoo# trust of Tlsdal 

A. Smith.... 7/1934 4,891.16 

627 Sheridan Street. Ae<jalred la 1933 under 
foreclosure of second trust note of R. C. 

Kelleher. Property wes sold to 3. Oswald 
Thoome In loveuber. 1933, and foreoloasd 


again In 1988.....i_ t L. 

.10/1938 

3,710.33 


710 Sheridan Street. Has acquired by fore- 


olosure under second trust of V. A. 
Sullivan. 

10/1932 

4,048.26 

606.07 

T30 Soaerset Place. IVt,* aoqulred by fore- 




olosurs under second tract of R. P. 

▼sat, Jr.... 

6/1930 

4,647.72 

1,163.11 

34th Street Houses, between Q A Reservoir 

Road. Lots acquired bf purchase for 
purpose of ereotlng tag houses for sals. 
Two hoasea ware built and eel it . 

9/1934 

16,460.66 


2901 29th Street. Tat acquired by fore- 


oloeure under aeoond trust note of h. 

1. Graves sonatina after property had 
been reflnanoed throu^tt H.O.l.C. 

12/1936 

11,686.04 


324 Wardaan Road, Xsoaore, Raw Tor It. 




Acquired by foreclosure of ssoond 
aortf age of P. C. Roll. 

6/1932 

6,641,76 

2,126,63 



1937 

6,350.00 

613.84 


- 946.00 



1938 

6,000.00 

196.02 


- 1,094.66 

— 

1932 

1938 

3,*80,96 


667.30 


— 

1932 

1941 

6,607.40 

387.93 

1,066.23 

—— 1,637.98 



1936 

17,682.24 



- 1,221.68 

I 

Mi 
r-f- 
•—s • 


1942 

13,OOvJ.OO 

603.60 

1,222.14 

-- 2,032.60 

o 

-* 3 


1962 1942 6,264.21 267.48 1,902.01 1,076.00 298.93 


fihAL IBTdTI flTlU gflftfl IBS Of OUTM Ari-lttQESKaiTa 


MliAil of property flats Acquired 

1024 1st Street...... June. 1940 


1024 1st Street.... Sept. 1940 

2109 10th Street... o$t, my 


10U Teraont Areaae. aug. mi 

1024 Teraoat Avenue, rural 4) Inge In spurts. 

Vardcr Street and aassSr Place, northeast 

WWl... Deo. 1981 


Yusoulua load and Oretatres Road, Setbssda, 

Maryland. May 1966 


&« jBaaiaA 

Cost of 
Property 

Aoouamlated 

iimtall i?a 

Income 

-lb l. 

Pur chased to sreot oonaerolal building 
for lavsatnent purposea, when possible. 
Property coned seojnd ooonerolal. low 
hae an old rssldsnos occupied by colored 

1,993.20 

218.08 

277.60 

Same u itea above 

2,063.91 

218.91 

496.01 

Tee purohaeed for Improvement. Had aa 
old frame building on the lot uhen pur¬ 
chased, oooupled by colored. Sew brlek 
building was erected and rented for 
ooauerolel pur poms e as an Investment 

12,281.67 

•89.29 

1.700.80 

Purchased ae Investment and aa safeguard 
for aalntalnlag our offloaa in the 
building. Building was oaoelderably 
remodeled 

62,026.80 

2,768.68 

1,472.90 

1,668*02 

9,774.82 

Purohaeed very old resldenoe and ground 
on whloh we ereoted 6 four family apart¬ 
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60 PETITIONER’S EXHIBIT “5” 

CERTIFICATE OF INCORPORATION 

OF 

HENRY J. ROBB , INCORPORATED 

—oooOOooo— 

• • • 


THIRD. The nature of the business, or objects or pur¬ 
poses to be transacted, promoted or carried on are: 

To conduct a general real estate business, whether as 
principal or as agent or in any other capacity whatsoever, 
in the purchase, sale, lease, exchange, and management of 
real estate and the negotiations of loans thereon; to act 
as agent for lettting lands or buildings of every kind and 
character, and for the collection of rents and for the pay¬ 
ment of taxes or any other costs or expenses in connection 
therewith; to purchase and sell personal property, stocks, 
bonds, and notes, and to negotiate loans thereon; to act as 
trustee in deeds of trust or mortgages on real or personal 
property or any evidence of value to secure them. 

To purchase, take on lease or in exchange, or otherwise 
acquire, and to hold, own, develop, improve, mortgage, 
pledge, sell, lease or otherwise turn to account any lands or 
buildings in the State of Delaware or elsewhere, any estate 
or interest in, and any rights connected with, any such 
lands and buildings. 

To engage in and carry on a general building and con¬ 
structing business and to construct, alter, renovate, dec¬ 
orate, maintain, furnish, fit up and improve buildings of 
every kind and character, including hotels, apartment 
houses, office buildings, stores, houses, dwellings, resi¬ 
dences, plants, warehouses, mills, and factories. 
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To own, operate, manage and conduct hotels, apartment 
houses, office buildings, stores, houses, dwellings, resi¬ 
dences, plants, warehouses, mills, factories, and all other 
buildings and improvements of any kind and character 
whatsoever. 

i 

j 

To lend money either with or without security, and 
61 generally to such persons and upon such terms and 
conditions as the company may think lit, and in par¬ 
ticular to persons undertaking to build or improve any 
property in which the company is interested, and to tenants, 
builders, and contractors. 

To act as agents or brokers in the business of fire, life, 
marine, accident and fidelity insurance, in the business of 
giving protection to principals and employers and any 
other kind or class of insurance. 

I 

To manufacture, purchase or otherwise acquire, own, 
mortgage, pledge, sell, assign and transfer, or otherwise 
dispose of, to invest, trade, deal in and deal with goods, 
wares and merchandise and real and personal property of 
every class and description. j 

To acquire, and pay for in cash, stock or bonds of this 
corporation or otherwise, the good will, rights, assets and 
property, and to undertake or assume the whole or any 
part of the obligations or liabilities of any person, firm, 
association or corporation. 

i 

To acquire, hold, use, sell, assign, lease, grant licenses 
in respect of, mortgage or otherwise dispose of letters 
patent of the United States or any foreign country, patent 
rights, licenses and privileges, inventions, improvements 
and processes, copyrights, trade-marks and trade naipes, 
relating to or useful in connection with any business of 
this corporation. 

To guarantee, purchase, hold, sell, assign, transfer, mort¬ 
gage, pledge or otherwise dispose of shares of the capital 

I 

i 
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stock of, or any bonds, securities or evidences of indebted¬ 
ness created by any other corporation or corporations 
organized under the laws of this state or any other state, 
country, nation or government, and while the owner thereof 
to exercise all the rights, powers and privileges of owner¬ 
ship. 

To enter into, make and perform contracts of every kind 
and description with any person,, firm, association, corpor¬ 
ation, municipality, county, state, body politic or govern¬ 
ment or colony or dependency thereof. 

62 To borrow or raise moneys for any of the pur¬ 
poses of the corporation and, from time to time, 
without limit as to amount, to draw, make, accept, endorse, 
execute and issue promissory notes, drafts, bills of ex¬ 
change, warrants, bonds, debentures and other negotiable 
or non-negotiable instruments and evidences of indebted¬ 
ness, and to secure the payment of any thereof and of the 
interest thereon by mortgage upon or pledge, conveyance 
or assignment in trust of the whole or any part of the 
property of the corporation, -whether at the time owned or 
thereafter acquired and to sell, pledge or otherwise dispose 
of such bonds or other obligations of the corporation for 
its corporate purposes. 

To purchase, hold, sell and transfer the shares of its own 
capital stock; provided it shall not use its funds or property 
for the purchase of its own shares of capital stock when 
such use would cause any impairment of its capital except 
as otherwise permitted by law, and provided further that 
shares of its own capital stock belonging to it shall not 
be voted upon directly or indirectly. 

To have one or more offices, to carry on all or any of 
its operations and business and without restriction or limit 
as to amount to purchase or otherwise acquire, hold, own, 
mortgage, sell, convey, or otherwise dispose of real and 
personal property of every class and description in any 
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i 

i 

i 


of the States, Districts, Territories or Colonies of the 
United States, and in any and all foreign countries, subject 
to the laws of such State, District, Territory, Colony or 
Country. 

i 

j 

In general, to carry on any other business in connection 
with the foregoing, and to have and exercise all the powers 
conferred by the laws of Delaware upon corporations 
formed under the act hereinafter referred to, and to do any 
or all of the things hereinbefore set forth to the same extent 
as natural persons might or could do. 

The objects and purposes specified in the foregoing 
clauses shall, except where otherwise expressed, be in 
nowise limited or restricted by reference to, or inference 
from, the terms of any other clause in this certificate of 
incorporation, but the objects and purposes specified in 
each of the foregoing clauses of this article shall be re¬ 
garded as independent objects and purposes. 

• • • 

63 PETITIONER’S EXHIBIT A 

(First Hearing) 

DISTRICT OF COLUMBIA j 

TAX RETURN 

1941 | 

* * * 

HENRY J. ROBB, INCORPORATED, D. C. Address, 
1024 Vermont Avenue, Northwest, Washington, D. C., Home 
Office Address, 1024 Vermont Avenue, Northwest, Wash¬ 
ington, D. C., Kind of Business: Real Estate and Insurance. 

• • • 
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65 Schedule E.—INCOME FROM DIVIDENDS 

(See Instruction 14) 


1. Name and Address of Paying Corporation 1.. Taxable 2. Nontaxable 

Tri Continental Corporation— 

New York City $ . $ 60.00 

Chicago Corporation— 

Chicago, Illinois 20.00 

Socony Vacuum Corporation— 

New York City 200.00 

Briggs & Stratton Corporation— 

Milwaukee, Wisconsin 292.28 

Enter column 1 as Item 11, page 1 $ . $ . 

Enter column 2 as Item 11, Schedule A $ 572.28 


• t • 


68 PETITIONER’S EXHIBIT B 

DISTRICT OF COLUMBIA 
CORPORATION INCOME TAX RETURN 

For Calendar Year 1940 

m • • 

HENRY J. ROBB, INCORPORATED, D. C. Address: 
1024 Vermont Avenue, Northwest, Washington, D. C. Home 
Office Address: 1024 Vermont Avenue, Northwest, Wash¬ 
ington, D. C., Kind of Business: Real Estate. 

• • • 
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70 Schedule E.—INCOME FROM DIVIDENDS 

i 

(See Instruction 18) 

1. Name and Address of Paying Corporation 1.. Taxable 2. Non taxable 

Tri-Continental Corporation, 

New York City $ . $ 60.00 

Chicago Corporation, 

Chicago, Illionis 25.00 

Socony Vacuum Corporation, 

New York City 200100 

Briggs & Stratton, 

Milwaukee, Wisconsin 325.00 

Enter column 1 as Item 11, page 1 $ 

Enter column 2 on Schedule B, 16(c) $ 610.00 


72 PETITIONER’S EXHIBIT C 

DISTRICT OF COLUMBIA 
CORPORATION INCOME TAX RETURN 

For Calendar Year 1939 ! 


HENRY J. ROBB, INCORPORATED, D. C. Address: 
1024 Vermont Avenue, Northwest, Home Office Address: 
1024 Vermont Avenue, Northwest, Washington, D. C., Kind 
of Business: REAL ESTATE. 

* i 

• • • 
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74 Schedule E.—INCOME FROM DIVIDENDS' 

(See Instruction 18) 

1. Name and Address of Paying Corporation 1.. Taxable 

Tri-Continental Corporation, 

New York City $ 60.00 

Chicago Corporation, 

Chicago, Illinois 30.00 

Socony-Vacuum Corp. 

New York City 200.00 

Briggs and Stratton Corp., 

Milwaukee, Wisconsin 292.92 

Enter column 1 as Item 11, page 1 $ 582.92 
Enter column 2 on Schedule B, 16(c) 

• • • 

81 MR. FITZGERALD: Petitioner offers in evidence 
a statement of H. J. Robb, Incorporated, showing 

a list of real estate, how acquired, and I am sure in detail. 

BY THE BOARD: It will be marked Petitioner’s Ex¬ 
hibit “4” and received in evidence. 

MR. WALKER: No objection. 

• • • 

RE-CROSS EXAMINATION 
BY MR. WALKER: 

Q. Referring to Petitioner’s Exhibit “4,” I call your 
attention to the second item under the first list. That is 
the property at 49 & W. Streets. That property was ac¬ 
quired by outright purchase? A. Yes, vacant lots and we 
built two houses on it. 

Q. You built those for the purpose of sale? A. Yes. 

Q. You did sell them in 1937? A. Yes. 

82 BY THE BOARD: I notice you say here—“Cost 
of property, $1S,345.26.” I take it that that includes 

the improvements that your company put on the lots after 


2. Nontaxable 

$ . 
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_ i 

you acquired them? A. Yes. We bought the vacant ground 
and built two houses. That is the complete cost of land 
and buildings. 

Q. Now, directing your attention to the third item, 6322 
7th Street, that the Robb Company—the Robb Company 
held the two trust notes on that property? A. Yes. ; 

Q. And there was a default and you foreclosed? A. Yes. 

Q. Then you did, in fact, after that foreclosure,—some 
time after you sold it? A. Yes, sir. 

Q. Now directing your attention to item seven, 34th 
Street houses. Is the situation in that case similar to that 
of the property on 49th and W Streets? A. Yes. 

Q. You acquired the unimproved land? A. Yes. 

Q. And subsequently sold them? A. Yes. 

Q. Was that sale in 1935? A. Yes. 

Q. The two houses? A. Yes. 

Q. Now coming to item four, That is the property at 527 
Sheridan Street. Did the Robb Company acquire that 
property by foreclosure as the holder of a second 
83 trust note? A. Yes. 

BY THE BOARD: Both of those? A. Originally, 
yes. We held the note of R. C. Kelleher and it was neces¬ 
sary to foreclose under that trust. The property was then 
sold to S. Oswald Thomas and we had to foreclose again 
under his deed of trust. 

Q. After you foreclosed under the second deed of trust, 
the second time—did you subsequently make a new sale 
of that property? A. Yes. 

Q. And that was what year? A. 1938. 

Q. Item five, 710 Sheridan Street—is that the same 
situation as in that case? A. There was just one fore¬ 
closure. We held the second trust of W. A. Sullivan and 
foreclosed. 

Q. Was that sold in 1938? A. Yes. 

Q. And item six, 730 Somerset Place. The same situa¬ 
tion? A. Yes, sir. 
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Q. That is, you held second trust note and foreclosed and 
subsequently sold the property? A. Yes, sir. 

Q. Item one, 6432 8th Street? A. Originally we held the 
second trust of W. T. Cumberland. 

Q. Under it there had been a foreclosure? A. After it 
had been acquired we sold it to Edgar L. and Edna E. 
Pierce and they defaulted their note to avoid foreclosure 
proceedings. They deeded the property to us. 

BY THE BOARD: Under the trust held by the Robb 
Company? A. Yes. 

BY THE BOARD: And in lieu of foreclosure 
84 they conveyed it to Robb & Company as the holder 
of a motgage indebtedness? A. Yes, by that they 
avoided any liability under the deficiencies. 

Q. So that in fact, you had two sales of that property? 
A. Yes. 

Q. Now items eight and nine—They were both acquired 
by foreclosure under second deed of trust note held by the 
Robb Company? A. Yes. 

Q. And both pieces of property were sold by the Robb 
Company in 1942? A. Yes. 


• • • 


85 RE-DIRECT EXAMINATION 

BY MR. FITZGERALD: 

Q. Mr. Robb, did you have other transactions in stocks 
and bonds in addition to the transactions in the Grocery 
Stores, Incorporated? Grocery Store Products, Incorpor¬ 
ated? A. Yes, we still have a number of stocks and bonds 
on hand that we have not sold. 

Q. Do you have a great many or just a few such trans¬ 
actions? A. I guess we got possibly seven or eight dif¬ 
ferent companies now. 

MR. WALKER; I suggest this be confined to the tax 
year. 
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BY THE BOARD: He says “have.” That puts it in 
the present tense, September, 1944. 

Q. We will develop that. Has yonr company in the past 
ten years engaged in buying and selling stocks and bonds? 
A. We occasionally bought and sold. 

I 

i 

RE-CROSS EXAMINATION j 

I 

BY MR. WALKER: 

Q. How many stocks and bonds did the Robb Company 
hold for investment in 1942? A. I don’t recall the num¬ 
ber. 

Q. Could you estimate? A. About seven or eight. 
86 Q. When were they acquired? A. Acquired some 
years previously. 

Q. Did you ever sell any of them? A. Yes. 

Q. I refer to the second page of Exhibit “4,” and parti¬ 
cularly to the third item—“Dividends Received.” These 
figures represent the dividends you received on stocks and 
bonds you had, do they not? A. On stocks, not any bonds. 
That would be interest. 

Q. They do represent dividends on the stocks? A. Yes. 

MR. WALKER: Strike that last question. 

Q. You have not listed on this exhibit the interest re¬ 
ceived on the bonds, have you? A. I think probably it is 
included. No interest received on second trust notes be¬ 
cause we only had a small amount of bonds and we didn ’t 
set up a separate account for that interest. 

Q. Now did you list the gain or loss you may have had 
from sales of any stocks or bonds on this statement of 
income and expense? A. “Loss on sale of stocks and 
bonds”—1932 it is $3,397.65; 1942 it is loss of $3,821.31. ! 

Q. Was that figure $2,821.31 not largely the result of 
the transaction in the grocery store stock? A. Yes sir. 

Q. Outside of those two years you had no gain or loss 
from the sale of any stock from 1930 through 1942? A. 
No, sir. 
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RE-DIRECT EXAMINATION 

87 BY MR. FITZGERALD: 

Q. Then yon held stocks during that period? A. 

Yes. 

Q. Yon bought some? A. Yes. 

EXAMINATION 

BY THE BOARD: 

Q. Did the Robb Company sell any stocks during 1933, 
1934, 1935, 1936, 1937, 1938, 1939, 1940 or 1941? A. I 
wouldn’t like to say unless I checked the transaction. I 
don’t believe so. 

Q. What was this transaction in 1932 that resulted in a 
loss of $3,397.65? A. That loss was on General Cable 
Corporation stock. 

Q. How had that been acquired by the Robb Company? 
A. By purchase of stock on the open market. 

Q. Was that part of the opening balance sheet of the 
corporation at the time it acquired from you the assets 
of your business which was the predecessor of the Robb 
Company? A. It probably was. We hadn’t had an op¬ 
portunity to have the corporation organized but we had 
started operations and it was always intended that that 
was to go into the assets of the corporation. 

Q. The acquisition of the stock then was of the same 
character as the acquisition of the stock of the grocery 
company? A. Yes, sir. 

Q. Did the corporation at any time acquire any stock in 
any other way than by taking it over from you individually? 
A. Yes, through Hibbs & Company. We bought some stock 
through some of the local brokers. 

Q. WFat stocks are those? A. We have bought Tri-Con¬ 
tinental, Soconv. We bought stock of the Wardman Real 
Estate Investment Corporation. 
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Q. During what years were those purchases? A. 

88 I don’t remember. 

Q. I am talking about the period before the end 
of 1942? A. I don’t recall the dates. I can get the infor¬ 
mation for you. I 

MR. FITZGERALD: Were any purchases made prior 
to the end of 1942? A. I would say yes. 

Q. You have with you the Federal income tax returns, 
haven’t you? A. Yes. 

Q. You have the District of Columbia income tax returns, 
haven’t you? (looking at transcript to which returns are 
attached.) In your District of Columbia income tax re¬ 
turn for 1941 you show as of January 1, 1941, an item 
“Investments, $31,619.49” Can you give the details of that? 
A. I don’t believe I have any of the details on that stock. 
They are stocks and bonds. 

Q. Are those stocks and bonds? A. Yes. Here is the 
Federal return for 1941. That shows stocks and bonds 
there. 

Q. Is it the same figure as here? A. Yes. 

Q. The return for 1940? A. That is the same, $31,619.49. 
Q. The return for 1939, $31,014.24, as of the beginning 
of the year; $31,619.49 as of the end of the year. 1942 
$31,619.49 in the beginning and $31,965.49 at the end. 
Can’t you tell us what any of those stocks were and when 
they were acquired? A. They were mostly Tri-Continental, 
Socony, Chicago Corporation, but I don’t recall the dates 
of acquisition, General Cable, Grocery Store Produets 
bonds and Grocery Store stock. 

Q. Were they held for investment or for sale? 

89 A. Held hoping to make a profit on them from the 
sale of them. 

Q. As a matter of fact, hasn’t the market gone up sinfee 
1939 ? A. It has gone up some but not enough to get us obt. 

Q. That would depend on when you acquired them? A. 
Most of them were owned some time back. About the time 
we were organized, most was owned then. 
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Q. Yon bought the Tri-Continental and Socony for $100 
and something? A. Yes. 

Q. It will take a long time before you get that out of 
them? A. Yes. 

Q. Then you must have acquired them before the stock 
market panic of 1929? A. I think they were bought along 
about the end of 1929, but they have been acquired from 
time to time since that time. 

BY THE BOARD: Anything further. 

RE-DIRECT EXAMINATION 

BY MR. FITZGERALD: 

Q. Mr. Robb, how were the second trust notes acquired? 
A. They were acquired by purchase from owners of the 
notes. For instance, a number were purchased from Ward- 
man Corporation, number purchased from James Hobbes 
and some from Thomas P. Banes. And individuals might 
come in the office with second trust notes and offer the 
note for sale at a discount. 


• • • 

Q. What business was your company principally 
90 engaged in Mr. Robb? A. In 1942? 

Q. Yes. A. A good deal of our transactions were 
FHA loans and handling collection of rents and operating 
the properties we had. We had apartments and houses 
rented. 

Q. What about buying and selling of notes. Did that 
play a part? A. The FHA loans, yes. 

Q. That was included in that? A. Yes. 

EXAMINATION 

BY THE BOARD: 

Q. When you purchased this unimproved property you 
erected the houses for subsequent sale. Did you take back 
second trusts on the sale of the houses? A. My recollection 
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is that in those four cases, four houses that were built, they 
were sold for cash. 

• • • 

i 

RE-DIRECT EXAMINATION 

\ 

BY MB. FITZGERALD: j 

Q. When did you become loan agents for the FHA? A. 
About 1937. 

Q. Referring to your transactions of the second 
91 trust loans, were any of them loans made by the 
Robb Company, or were they all purchases of second 
trust notes? A. I don’t believe we made any loans at alL 
We were buying notes, because of the question of usury 
we couldn’t make loans. You make more money by buying 
notes at a discount. ! 



